III) 


3 1761 11766101 7 


__ 
=———_ 
Eee 
ad 
ed 
i 
—_—__—— 
—— 
——————nd 
Sane een 
——— 
oe 


mn 
b . 
7M 
a 
bw 


pinion | 
slg a I 

i ia ae ; 

| Pig ' » 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/76111/661017 


iad ey. fa 


; Hy, a 


24 


-) g 
pitts 
. 5 


q ais ry 
= x 
a 


CATAL aA J #6 


(DEPARTMENT OF LABOUR, CANADA )\ 


Judicial Proceedings 


respecting 


Constitutional Validity of 
The Industrial Disputes Investigation 


Act, 1907 


and 


Amendments of 1910, 1918 and 1920 


Toronto Electric Commissioners 
v 


Snider et al 


OTTAWA 
F. A. ACLAND 
PRINTER TO THE KING’S MOST EXCELLENT MAJESTY 
1925 


7 


\ 
if 
Ro shape hay rw 


j Hi A 
bay ¥ 
i) + 

i” " hs: 
i hi NRE. ohne seaieas rokwe 
ate ’ 


My \\\ iY \ 


7 Mi r, : , aa ih 
on te ay ie ie 
PRC ‘i weil ie ere We FLV, 
i, ye : iit i 
a A a eh gy f 


a iy 
‘ | 


ee os 


a 

is 

ae le 
: 


5 i va) 
$y ie 


CONTENTS 


PAPER SRTORIOTU AE 8 alg Uys al ald MS NIETO eal NOMIC MI EMPRESAS EC AR 
I. Judgment of Mr. Justice Orde, of the High Court Division of the Supreme 
MOU OU CCA BIO Aes ail dia Gam Var ey, HURe TLR UM a ne OH AS. SRNBRMLL' | MRT A 
II. Judgment of Mr. Justice Mowat (trial judge) of the High Court Division of 
ene pupreme Court Of! Ontario.’ ists eee ui ea wile Meeuale fe abel Ged cla Ra ey 
Ill. (a) Judgment of the First Appellate Division of the Supreme Court of Ontario. 
(b) Dissenting opinion. of Mr.’ Justice Hodging. io 2c ccc vote dee ser 
IV. Judgment of the Judicial Committee of the Privy Council.................. 
V. Case for the Appellants before the Judicial Committee of the Privy Council. . 


VI. Case for the Attorney-General for Ontario before the Judicial Committee of the 
behin hp Clore, Da ey FAURE Mae i MMMROU UVLO 5 | RUDRA AA eave AT HCG MOKA) AUR A tka AMD SD 


VII. Case for the Respondents before the Judicial Committee of the Privy Council. . 


VIII. Case for the Attorney-General of Canada before the Judicial Committee of the 
Prey COMET sia) NRO SONIC, Ss TUR TTR COR ey OTL SR 


IX. Argument before the Judicial Committee of the Privy Council............... 


X. Constitutionality of Industrial Disputes Investigation Act upheld by Courts of 
phe Province: of) Quebec In OT Zandi LOLe i ee. ss uit an ln ta ylang Mea 


Appendix A—Text of Industrial Disputes Investigation Act, 1907, and amendments, as 
consolidated by the Parliamentary Counsel, House of Commons...... 


Appendix B—Summary tables respecting proceedings under the Industrial Disputes 
Tnivestization: ActHlOO {GOLA e yea Cia Nae any as Ta Ga le 


Appendix C—Text of Sections 91 and 92 of British North America Act, 1867............ 


Appendix D—‘‘Government Intervention in Labour Disputes in Canada”, prepared in 
February, 1924, by the Librarian of the Department of Labour and 
published in Queen’ s Quarterly, January-March, 1924. . dln 


92090—14% 


61 


255 


259 


279 
283 


287 


tat 


a 


Ay Aci ih tnt pe 


ope a NY 


tine Mi te. 


NE 
Ne 


yx 
cf 


(3 anit itt 


HORM Ae 


ACHR 
LO\y AW PAP Mag etree ve wo » wey 
RY 
A AN 


Wien y 
VAs a 


aah! yi BE bith 


te lap 
WAU CEOGK 
a 


Aine bal 
heh 1s Hs Shes Ve 


NOM Lee ae 


oi 


have 


CONSTITUTIONAL VALIDITY 


OF 


THE INDUSTRIAL DISPUTES INVESTIGATION ACT, 1907 


INTRODUCTION 


The Industrial Disputes Investigation Act, 1907, having been, on January 
20, 1925, declared ultra vires of the Federal Parliament by the Judicial Com- 
mittee of the Privy Council, it has been thought desirable to print a brief 
history of the circumstances which resulted in the Judicial proceedings, together 
with the texts of the decisions of the Ontario courts and of the Judicial Com- 
Pea of the Privy Council in England, also of the argument before the latter 

ody. 

The litigation arose as the result of the refusal of the Toronto Electric 
Commissioners to recognize the authority of a Board of Conciliation and Inves- 
tigation established under the Industrial Disputes Investigation Act to deal 
with a dispute between the commissioners in ‘question and certain of their 
employees being linemen, groundmen and others concerned in the work of 
power transmission and distribution and being members of the Canadian Elec- 
trical Trades Union, Toronto branch. 

The application for the establishment of a Conciliation Board was made 
by the employees, the dispute being over a demand for increased wages and 
changed working conditions. A board was fully constituted, the member repre- 
senting the employer being named, however, by the Minister of Labour in the 
absence of a nomination from the Toronto Electric Commissioners, who had 
protested against the formation ‘of a board. 

The board met in Toronto during the month of August, 1923. Application 
was made to the Supreme Court of Ontario by the Toronto Electric Commis- 
sioners for an injunction order to restrain the board from proceeding with its 
inquiry on the ground that it was not within the jurisdiction of ‘the Dominion 
Parliament to apply the Industrial Disputes Investigation Act to municipal 
employees or to enact laws affecting civil rights. 

The application of the Toronto Electric Commissioners was heard by Mr. 
Justice Orde, of the High Court Division of the Supreme Court of Ontario, and 
an interim injunction was granted on August 29, 19238, restraining the board 
from interfering with the business of the commission and from exercising any 
of the powers conferred on such a board by section 38 of the Industrial Dis- 
putes Investigation Act, thus limiting it to an investigation of a voluntary 
nature. The judge based his decision on the ground that the Act “ purports to! 
interfere in the most direct and positive manner with the civil rights of employers. 
and employees and also with the municipal institutions of this province, both 
subject-matters of legislation exclusively assigned to the provinces.” 

Application for a permanent injunction against the Board of Conciliation 
and Investigation was subsequently made by the ‘Toronto Electric Commis- 
sioners and the case was heard by Mr. Justice Mowat, who delivered 
his judgment on December 15, 1923. Mr. Justice Mowat, pointing out 
the omission from the British North America Act of the subject of indus- 
trial disputes and labour organizations as /an indication of the change in 
industrial conditions since 1867, took the view that, because of the interpro- 


5 


h., 


en eteeer 


6 


vincial character of labour organizations and industrial disputes, “ provincial . 
lines are obliterated and the provinces, not having the free and instant commu- 
nication with each other, or for concert, could ill avert Dominion-wide trouble. 
~The simple local strikes which alone could have been in contemplation of the 
Fathers of Confederation in 1864 and 1867, have given place to those of brother- 
hoods composed in some instances of hundreds of thousands, and Dominion- 
wide in their operations and probably beyond the resources of each province to 
deal with.” Dissenting from ‘the decision of Mr. Justice Orde, who was co- 
ordinate in authority with him, Mr. Justice Mowat, therefore, referred the case 
to one of the appellate divisions of the Supreme Court of Ontario. The judg- 
ment of the latter court, delivered by Mr. Justice Ferguson on April 22, 1924, 
and concurred in by Chief Justice Mulock and by Mr. Justice Smith and Mr. 
Justice Magee, was.in favour of the defendants and upheld the constitutionality 
of the Industrial Disputes Investigation Act. Mr. Justice Hodgins dissented 
and was of opinion that judgment should be entered for the Toronto Electric 
Commissioners. 

The majority of the court took the view that, while certain sections of the 
Act trench upon property and civil rights and authorize the board to inquire 
into industries that are in some cases local works carried on by municipalities, 
yet, “ according to the ‘true nature and effect of the enactment,’ ‘its pith and 

- substance’,” the legislation is not law in relation to municipal institutions, 
local works, property and civil rights, matters purely local as these words are 
used in section 92 of the British North America Act, “ but is legislation to 
authorize and provide machinery for conducting an inquiry and investigation 
into industrial disputes between certain classes of employers and their employees, 
which disputes in some cases may, and in other cases will, develop into disputes 
affecting, not merely the immediate parties thereto, but the national welfare, 
peace, order and safety and the national trade and business.” 

Mr. Justice Hodgins was of the opinion that, in so far as the Industrial 
Disputes Investigation Act affected the Toronto ‘Electric Commission, a body 
operating locally and formed by provincial authority, such legislation was not 
competent to the Dominion Parliament. He excluded from his consideration 
disputes connected with railways, steamships, telegraph and telephone lines, 
which are expressly covered by the Act, and stated that the court was “ not 
called on to determine whether the Dominion jurisdiction as to railways, other 
than those under provincial control, or as to shipping and navigation, will pre- 
serve this Act in its relation to railway employees or those engaged in such 
shipping as may be considered a public utility.” : 

The counsel for the Toronto Electric Commissioners appealed the decision 
of the First Appellate Division of the Supreme Court of Ontario to the Judicial 
Committee of the Privy Council in England and special leave to appeal was 
granted by an order of July 25, 1924. The case was heard in the month of 
November, 1924, by the Judicial Committee, which was composed ef Viscount 
Haldane, Lord Dunedin, Lord Atkinson, Lord Wrenbury and Lord Salvesen. 
The Judgment of the Lerds of the Judicial Committee, delivered by Viscount 
Haldane on January 20, 1925, reversed the decision of the majority of the 
Ontario Appellate Division and declared the Industrial Disputes Investigation 
Act not to be within the competence of the Dominion Parliament under the 
terms of section 91 of the British North America Act. 

Lord Haldane stated that their Lordships considered the subiect-matter 
of the Industrial Disputes Investigation Act to be one affecting property and ° 
civil rights and therefore reserved exclusively to the provincial legislatures. 
They concurred in the view taken by Mr. Justice Hodgins, but the reservation 

made in the latter’s opinion regarding the interprovincial nature of railways, 

shipping, telephone and telegraph lines, is not dealt with in the judgment of 
the Privy Council and the statute is declared ultra vires of the Dominion 
Parliament. 
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Reference is made in the judgment to provincial legislation regarding indus- 
trial disputes and particularly to'the Ontario Trade Disputes Act (R.8.O. 1914, 
c. 145), which is held to be similar in character though restricted to the pro- 
vincial field. It may be pointed out that their Lordships refer to this statute 
as if enacted first in 1914, and, therefore, at a later date than the Industrial 
Disputes Investigation Act, 1907. The Ontario Act was passed in 1894 and is 
similar to laws passed in British Columbia and Quebec in 1894 and 1901 
respectively. In 1890 and 1903 Nova Scotia enacted statutes for the settlement 

of industrial disputes. Information regarding these laws may be found in 
_ Appendix D of this publication—Government Intervention in Labour Disputes 
in Canada. 

The texts of the various judgments mentioned above and the argument 


before the Judicial Committee of the Privy Council appear in the present 
volume. 


CONSTITUTIONALITY oF AcT UPHELD BY CoURTS OF THE PROVINCE OF QUEBEC 
IN 1912 anv 1913 


Legal proceedings to determine the constitutionality of the Industrial Dis- 
putes Investigation Act were instituted in 1911 by the Montreal Street Railway 
Company, the case being heard by Mr. Justice Lafontaine, of the Superior 
Court of Quebec, and, upon appeal, by the Court of Review of the Montreal 
District, the judgment in each case upholding the validity of the statute on 
the ground that industrial disputes have a general or national importance ae 
are connected with the peace, order and good government of Canada and are, 
therefore, under federal jurisdiction. | 

The texts of the judgments of the Quebec provincial courts will be found 
in chapter X. 


APPENDICES 


For purposes of reference certain documents have been included as appen- 
dices, (A) the text of the Industrial Disputes Investigation Act and amend- 
ments, as consolidated by the Parliamentary Counsel, House of Commons; 
(B) summary tables of proceedings under the statute from 1907 to 1924; 
(C) the text of sections 91 and 92 of the British North America Act, 1867, 
defining the legislative authority of the Parliament of Canada and of the 
provincial legislatures, and (D) an article “ Government Intervention in Labour 
Disputes in Canada,” prepared in February, 1924, by the Librarian of the 
Department of Labour and published in Queen’s Quarterly, January-March, 
1924. 
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I. JUDGMENT OF MR. JUSTICE ORDE, OF THE HIGH COURT 
DIVISION OF THE SUPREME COURT OF ONTARIO 


Delivered August 29, 1923 
TORONTO ELECTRIC COMMISSIONERS v. SNIDER, et al 


(Motion for an interim injunction before Mr. Justice Orde in Court, Toronto, 
22nd, 23rd, and 27th August, 1923.) 

By virtue of scctions.16 and 17 of 1, Geo. V, chapter 119, and sections 
34 (2) and 36 (1) of the Public Utilities Act, R.S.O., 1914, chapter 204, the 
plaintiffs are a body corporate charged with the duty of managing and operating 
the municipal electric light, heat and power works of the city of Toronto. That 
duty calls for the employment of a large number of men. 

In June last representatives of certain of the plaintiffs’ employees applied 
to the Federal Minister of Labour under the provisions of the Dominion Indus- 
trial Disputes Investigation Act, 1907, 6-7 Edward VII, chapter 20, for the 
appointment of a Board of Conciliation and Investigation. After some corre- 
spondence between the interested parties and the minister, the minister estab- 
lished a board, and, the plaintiffs declining to recommend any person for appoint- 
ment as their nominee upon the board, the minister appointed one for them 
under paragraph 2 of section 8 of the Act. The present defendants constitute 
the board so appointed. 

The plaintiffs at once took exception to the authority of the board and to 
the power of the Minister of Labour under the Act to appoint a Board of Con- 
ciliation and Investigation to inquire into matters concerning the operation by 
the plaintiffs of a public utility belonging to, or managed as a department of a 
municipality, or to interfere with the civil or municipal rights of the plaintiffs. 
The board refused to give effect to the plaintiffs’ protest and issued an appoint- 
ment to proceed with the inquiry. The plaintiff thereupon launched this action, 
and moved upon notice for an interim injunction, and after notice had been 
given by my direction to the Attorney General of Ontario and the Attorney 
General of Canada, pursuant to section 33 of the Ontario Judicature Act, the 
motion was very fully argued on the 27th instant. | 

The writ by its endorsement claimed a declaration that the defendants are 
acting without lawful authority as a board under the Industrial Disputes Investi- 
gation Act and its amendments in respect of an alleged dispute between the 
plaintifis and certain of their employees, and an injunction. 

The points in issue are such that, notwithstanding their importance, it is 
impossible to postpone a decision upon them until the trial of the action. Mr. 
Duncan declined to consent to the motion being turned into a motion for judg- 
ment, but the intention of the board to proceed immediately with the inquiry 
necessitated a decision upon what is substantially the whole question involved, 
though given upon an interlocutory motion. 

The question to be determined is whether or not the Industrial Disputes 
Investigation Act, 1607, with its amendments, was within the powers of the 
Parliament of Canada, having regard to the provisions of sections 91 and 92 
of the British North America Act which divide the power to legislate between 
the Parlament of Canada and the legislatures of the respective provinces, 

Counsel for the defendants does not contend that the subject-matter of the 
Act falls within any of the twenty-nine enumerated classes expressly assigned 
to the Dominion Parliament by section 91, but he says that it does not come 
within any of the sixteen classes exclusively assigned to the provinces by section 
92 and that therefore it falls to the jurisdiction of the Dominion Parliament, 
under the residuary power given by the opening words of section 91, as a law 
made for the peace, erder and good government of Canada, and he contends 
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that, when so legislating, the Parliament of Canada may, as ancillary to the 
main subject-matters of the Act, enact laws which interfere with cr override 
civil and municipal rights within the provinces. 

The features of the Act to which objection is taken by the plaintiffs are to be 
found in those sections which interfere with civil rights and not in the innocuous 
sections which provide some means for settling industrial disputes. It is those 
provisions for conciliatior and those alone that counsel for the defendant, relies 
upon as falling within the residuary powers under section 91 and as justifying 
the ancillary coercive sections. 

It may not be amiss to observe parenthetically that it is open to argument 
that legislation for the appointment of a board whose sole duty is to endeavour 
to adjust a dispute, but who are clothed with no coercive powers, and whose 
judgment or award has no binding effect, is not a “law” at all in the sense 
in which that word is used in sections 91 and 92 of the British North America 
Act. The same end might be attained by a mere resolution of the House of 
Commons or the Senate. Such a resolution could not affect civil rights, and I 
can see little practical difference between an Act of Parliament or of 2 provincial 
legislature merely appointing a body for that purpose, and a resolution passed 
by any deliberative body of men. A municipal council might do it, or any 
religious or fraternal body might do it, with as much force of law as the Act 
i question when stripped of all those provisions which interfere with civil 
rights or municipal powers. But it is not upon any such construction that my 
judgment is based. It may be that any act which the Canadian Parliament 
or a provincial legislature sees fit to pass is a “law” within the meaning of 
sections 91 and 92 of the British North America Act. ; 

The Act in question is entitled “An Act to aid in the Prevention and 
Settlement of Strikcs and Lockouts in Mines and Industries connected with 
Public Utilities.” 

The definition of ‘ employers” by paragraph (c) of section 2 in effect limits 
the operation of the Act to those employing ten or more persons and who own 
or operate “ any mining property, agency of transportation or communication, 
or public service utility, including, except as hereinafter prescribed, railways 
whether operated by steam, electricity or other motive power, steamships, tele- 
graph and telephone lines, gas, electric light, water and power works.” 

The range of inquiry and investigation is to be found in the definition of 
“ dispute ” and ‘“ industrial dispute’ in paragraph (e) of section 2:— 

“(e) ‘Dispute’ or ‘industrial dispute’ means any dispute or difference between an | 
employer and one or more of his employees as to matters or things affecting or relating | 
to work done or to be done by him or them, or as to the privileges, rights and duties | 
of employers or employees (not involving any such violation thereof as constitutes an /j 
indictable offence); and, without limiting the general nature of the above definition, | 
includes all matters relating to—(1) the wages allowance or other remuneration of | 
employees, or the price paid or to be paid in respect of employment; (2) the hours of 
employment, sex, age, qualification or status of employees, and the mode, terms and con- ; 
ditions of employment; (3) the employment of children or any person or persons or class | i 
of persons, or the dismissal of or refusal to employ any particular person or persons or class | 
of persons; (4) claims on the part of an employer or any employee as to whether and, | 
if so, under what circumstances, preference of employment should or should not be given | 
to one class over another of persons being or not being members of labour or other organi- | 
zations, British subjects or aliens; (5) materials supplied and alleged to be bad, unfit or } 
unsuitable, or damage alleged to have been done to work; (6) any established custom or 
usage, either generally or in the particular district affected ; (7) the interpretation of an”” 
agreement or a clause thereof.” ‘ 


It is not easy to review all the provisions of the Act in detail. Its scheme 
is very simple. By section 5, whenever any dispute (as defined by section 2) 
exists between an employer (as so defined) and any of his employees which the 
parties cannot adjust, application may be made by either party to the minister 
for a Board of Conciliation and Investigation. Then follow provisions for the 
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appointment of the board and for the procedure before it. The board’s duties 
are to inquire into the matters in dispute and to “ endeavour to bring about a 
settlement ” and failing a settlement to report (sections 23 and 25). The board 
is not, however, a body of arbitrators, and its report and the findings and 
recommendations therein have no binding effect whatever, and cannot be 
enforced, unless the parties have expressly agreed to that effect (sections 62 
and 64). | 

But it is certain coercive features of the Act to which exception is especi- 
ally taken by the plaintiffs. The board is empowered to summon witnesses, 
including the parties to the dispute, to compel the production of books, papers 
and other documents, and to enter buildings and other premises for purposes of 
inspection, and to interrogate persons therein, and these powers are sanctioned 
by penalties for failure to attend or to give evidence or to permit inspection 
(sections 30, 32, 33, 36, 37 and 38). 

Sections 56 to 59 contain extremely drastic provisions designed to preserve 
the status quo from the moment the minister grants the application for a board 
until it has made its report. Notwithstanding that the several contracts of 
employment may have come to an end, or be subject to cancellation for cause, 
neither the employers on the one hand nor the employees on the other can 
exercise their ordinary civil rights of bringing the engagement to an end, or of 
refusing to renew upon the same terms, if either party sees fit to apply for a 
Board of Conciliation, without subjecting themselves to serious -penalties. 
Having in view the definition of “ dispute” in section 2 (e), which includes, for 
example, “ the interpretation of an agreement or a clause thereof,” questions as 
to materials used, hours of employment, sex and age of employees and other 
matters going far beyond the mere question of wages, the far-reaching effect of 
the prohibitions contained in sections 56 to 59 will be appreciated. Once the 
reference to the board is made neither the employer nor the employee can put 
an end to the existing situation. The employee must still be retained in his 
employment and the employer must still pay the same wages, and the employee 
may not discontinue his employment, the result being that the civil rights of 
both parties to the dispute are seriously interfered with. Their hands are tied. 
They continue to be bound by a bargain which they never made until the board 
has made its report. It can hardly be suggested for a moment that these pro- 
visions are not a direct interference with the civil rights of the parties. That is 
particularly the case if the dispute is over “the interpretation of an agree- 
ment.”” An employer or employee who seeks the interpretation of an existing 
agreement may find that, instead of being able to go to the courts for a deci- 
sion, he must await the report of the board, though that report cannot affect 
his legal rights in any way whatever. But in the meantime neither party can 
put an end to the contract on the ground of its alleged breach, or exercise any 
other civil right given him by the law of the province if it comes within the 
dispute submitted to the board. 

Mr. Duncan justified all these provisions which interfere with the civil rights 
of the parties as being merely ancillary to the main purpose and object of the 
Act, namely, the settlement of industrial disputes and the prevention of strikes 
and lockouts, which, as he argues, comes within the authority reserved to the 
Parliament of Canada by section 91: “To make laws for the peace, order and 
eood government of Canada in relation to all matters not coming within the 
classes of subjects by this Act assigned exclusively to the legislatures of the 
provinces.” Assuming that the main purpose or object of the Act falls within 
the residuary power of Parliament under section 91, the judgment of the Judicial 
Committee in City of Montreal v. Montreal Street Railway Co., (1912) A. C. 
333, has made it clear that the provision at the end of section 91, which limits 
the provincial powers even in matters exclusively assigned to the provinces, 
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applies only to the 29 enumerated classes of subjects assigned by section 91 to 
the Parliament of Canada and “that to those matters which are not specified 
amongst the enumerated subjects of legislation in section 91 the exception at 
its end has no application, and that in legislating with respect to matters not so 
enumerated the Dominion Parliament has no authority to encroach upon any 
class of subjects which is exclusively assigned to the provincial legislatures by 
section 92” (p. 343). Mr. Justice Duff, who was one of the three judges whose 
judgment was ultimately confirmed by the Privy Council in the Board of Com- 
merce case (1920), 60 8.C.R., 456, at p. 508, makes this statement: ‘“‘ There is 
no case of which I am aware in which a Dominion statute, not referable to one 
of the classes of legislation included in the enumerated heads of section 91 and 
being of such a character that, from a provincial point of view, it should be 
considered legislation dealing with ‘ property and civil rights,’ has been held 
competent to the Dominion under the introductory clause.” 

The Act in question here, in my judgment, purports to interfere in the most 
direct and positive manner with the civil rights of employers and employees, 
and also with the municipal institutions of this province, both subject-matters 
of legislation exclusively assigned to the provinces by numbers 8 and 13 of the 
subjects enumerated in section 92. That the operation of an electric lighting, 
heating and power system for municipal purposes is within the competence of a 
provincial legislature was held by a Divisional Court in Smith v. City of London 
(1909), 20, O.L.R., 183, and the system is none the less a municipal one merely 
because it is operated by a commission having a separate corporate existence, 
but nevertheless a distinct department of the municipal government of the city of 
Toronto constituted by special legislation, for that purpose, of the provincial 
legislature. Municipal institutions and the provincial power to legislate in 
respect thereof are of course subject to encroachment by the exercise of the 
federal powers over the 29 subjects enumerated in section 91, but under the 
decision in the Montreal case, swpra, no such encroachment can be justified when 
the Dominion Parliament is legislating under the residuary power. 

If it is suggested that, by the provisions which impose penalties, and which 
subject both employer and employee to criminal prosecution for failure to 
observe the prohibitions imposed by the Act, it may be justified under the federal 
power to pass criminal laws, then I think the judgment of the Privy Council 
in the Board of Commerce case, where a similar contention was made, is appli- 
cable. Lord Haldane points out there that the Dominion Parliament cannot 
pass legislation interfering with provincial rights and attempt to justify it by 
ancillary provisions creating crimes: In re the Board of Commerce Act, 1919, 
and the Combines and Fair Prices Act, 1919, (1922) 1 A.C. 191, at pp. 198 and 
199. 

The recent judgment of the Judicial Committee delivered on the 25th July 
last in the case of Fort Frances Pulp and Paper Company v. Manitoba Free 
Press Co. might lend colour to the suggestion that there may be cases, notwith- 
standing what was laid down in the Montreal Street Railway case, where in a 
‘national emergency” the Parliament of Canada may have power to pass legis- 
lation under the residuary clause infringing upon provincial rights. If that is 
what is meant, the decision in the Montreal Street Railway case must be read 
with some qualification. Mr. Duncan urged that the prevention of strikes and 
lockouts was a matter of such national importance as to bring the Industrial 
Disputes Investigation Act within the principle enunciated by Lord Haldane 
in the Fort Frances case (assuming that it has enunciated a principle which 
departs from that laid down in the Montreal Street Railway case), but, whatever 
the power of Parliament may be to legislate expressly in the event of an existing 
or threatened nation-wide strike of such proportions as to constitute a national 
danger, I am unable to see how an Act of general application which may be 
invoked by 10 employees can be treated as having been passed to meet a 


12 


“national emergency” in the sense in which the Fort Frances judgment uses 
that term. That judgment will require careful thought before giving it any 
application at variance with earlier decisions of the Judicial Committee, and it 
may be that the Judicial Committee justified the War Measures Act, 1914, as 
competent to the Dominion “under other powers which may well be implied in 
the constitution.” As the judgment says: “It is clear that in normal circum- 
stances the Dominion Parliament could not have so legislated as to set up the 
machinery of control over the paper manufacturers” which was there in question. 
Here there is nothing abnormal or necessarily of national importance in an 
industrial dispute or in a threatened strike or lockout, and the desire of the 
Dominion Parliament to: prevent strikes and lockouts, however laudable it may 
be, and however effective the machinery devised for the purpose might be if 
Parliament were not hampered by a divided field of legislative power, cannot 
empower Parliament to invade either directly, or indirectly, under the guise of 
ancillary legislation, right, either given by the civil laws of the province or exist- 
ing under the exclusive provincial authority, to legislate as to municipal institu- 
tions. I have not overlooked the decision in the Province of Quebec, Montreal 
Street Railway Co. v. Board of Conciliation and Investigation (1913), Q.R. 44, 
S.C. 350. The authority of that decision has been so affected by later decisions 
of the Privy Council that I do not see that it is binding upon me or that it is 
now a correct exposition of the law. 


Counsel for the defendants raised the objection that there could be no ground 
for an interim injunction until the board took or threatened to take steps to put 
the coercive provisions of the Act into operation. But when asked if he would 
undertake on their behalf not to do so, he declined. I do not think that the 
plaintiffs are called upon to wait until the defendants are about to enter their 
works and have demanded the production of their books and documents before 
coming to the court. The granting of an interim injunction is, of course, a matter 
of discretion, but it calls for the exercise of a little common sense. I think the 
plaintiffs are entitled to assume that the board may see fit to exercise or put 
into force all or any of the coercive powers given to it by the Act, and are not 
bound to wait until the defendants are demanding admission at their front door. 

Mr. Duncan also raised certain objections to the form of the action, urging 
that it was not a case of a declaratory judgment as claimed by the writ, and that 
no action lay against the defendants. It will be for the trial judge to deal with 
the former objections, but I desire to point out that, if an action for an injunction 
lies against these defendants, it is of little practicable importance whether the 
plaintiffs ask for a declaratory judgment as to the validity of the Act or not, 
if, in order to determine the right to an injunction or otherwise, the court must 
pass upon the constitutionality of the Act, or of some of its provisions. As to 
the defendants being proper parties, if they are claiming to exercise to the detri- 
ment of the plaintiffs, powers for which there is no legal sanction, the plaintiffs 
are clearly entitled to enforce their rights by injunction. 

I ought to add that I have come to this conclusion with reluctance. I am 
of course merely dealing with the bald question of law which presents itself for 
consideration under the provisions of the British North America Act. It seems 
to be generally recognized that the Industrial Disputes Investigation Act has 
been a beneficial one and has facilitated the settlement of numerous disputes, 
and it is to be hoped that, whatever the ultimate decision as to its constitution- 
ality may be, it will be found possible to pass legislation, either federal or provin- 
cial or both, which will maintain the efficiency of the scheme of the Act. 

The plaintiffs press for an injunction restraining the defendants from per- 
forming any of the functions which they are called by the Act to perform on the 
ground that the whole Act is unconstitutional. I am not prepared upon a mere 
interlocutory motion to go that far; whether or not an innocent enquiry as to an 
industrial dispute, not fortified by any coercive power, is beyond the competence 
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of the Canadian Parliament, I do not think it necessary at this stage to deter- 
mine. 

The injunction ought to go restraining the defendants from interfering in 
any way with the business of the plaintiffs and from entering upon the premises 
of the plaintiffs for the purpose of examining their works or enforcing any of those 
powers given them by section 38. They have no power to enforce the attend- 
ance of witnesses, or the production of books, papers or other documents either 
by the plaintiffs or by anyone else who chooses to withhold them. Of course 
individual witnesses not parties to these proceedings get no technical protection 
from this judgment. What remains is that the powers of the Board of Concilia- 
tion are in my opinion limited to an investigation merely of a voluntary char- 
acter. J think they have no power to enforce, by the means the Act has pro- 
vided, any of the provisions which interfere with the liberty or freedom of the 
parties to contract, or the right to strike or lockout, or to carry on their respec- 
tive businesses as they may see fit. I do not think sections 56, 57, 58 and 59 are 
effective. Those sections have really nothing to do with the immediate subject- 
matters of this interim injunction because the Conciliation Board does not 
necessarily enforce them; they are perhaps enforceable by anyone who chooses 
to lay any information. The board is, in my judgment, limited to the innocuous 
duty of investigating and making a report, but cannot put into force those drastic 
provisions of the Act which interfere with the civil and municipal rights or the 
rights of property of any party to the dispute. The injunction will continue until 
the trial, the question of costs being reserved to be disposed of by the trial judge. 
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Il.—JUDGMENT OF MR. JUSTICE MOWAT (Trial Judge) OF THE 
HIGH COURT DIVISION OF THE SUPREME COURT OF ONTARIO 


Delivered December 15, 1923 
TORONTO ELECTRIC COMMISSIONERS v. SNIDER et al 


This action is for a declaration that the defendants have no right to act as 
a Board of Conciliation and Investigation in respect of an alleged dispute 
between the plaintiffs and their employees, and is brought in the main to dis- 
pute the constitutional right of the Parliament of Canada to pass the Industrial 
Disputes Investigation Act (1907) generally, and in particular as it affects the 
relations between the Toronto Electric Commissioners, who are entrusted by 
statutes of the province of Ontario with the powers and duties of producing 
and controlling electrical power, and their employees. 

The Act in question is challenged upon the ground that it interferes with 
the remitted powers of the province under section 92 of the British North 
America Act, as follows: subsection (8, municipal institutions in the province; 
subsection 13) property and civil rights in the province; subsection (16, generally 
all matters of a merely local or private nature in the province. 

The scheme of the Industrial Disputes Investigation Act is to compel the 
parties to a threatened strike or lockout to meet together in conference in which 
both employer and employees may state their cases and differences, with a view 
that they may be, by conciliatory efforts, induced to come to a fair and amicable 
settlement of the dispute, so as to remove tense and disrupted relations, failing 
which the board is to make a report giving its information to the public. And 
it is empowered for this purpose to interfere with contracts in existence between 
the hirer and the hired, freedom of action while the discussions and proceedings 
are taking place, and incidentally to enter upon and inspect works and examine 
books and reports, so that all facts and circumstances may be disclosed. 

It may be conceded that the obligatory character of the Act in these 
respects is an invasion of the field of “ property and civil rights,” but it is urged 
on behalf of the Attorney-General for Canada and the defendants, the members 
of the Board of Conciliation appointed under the Act, that such requirements 
are necessary and that the effective or possible determination of industrial strife 
gives the Dominion Parliament power so to trench upon the subjects mentioned 
in subsections 8, 13 and 16 of section 92, in order that a law necessary for “ the 
peace, order and good government of Canada’ may be effectively administered 
and enforced. 

Having come to the conclusion that the constitutional question raised is 
the all-important one, I do not here deal with the evidence directed to that 
feature of the case which deals with the procedure leading up to the appoint- 
ment of the Board of Conciliation which was made and the propriety of its 
appointment. In a general way I find that the requirements of the statute have 
been complied with. 

I therefore pass on to discuss the constitutional point raised. 

The question of industrial strife, together with its ramifications and the * 
growth of labour unions, is vastly different from the condition existing at the 
time of the passing of the British North America Act in 1867, and the silence of 
the Act regarding “labour” and the absence of the specific allocation of that 
subject to the Dominion or the provinces is thus accounted for. But it may 
be observed that the question of labour has, for more than twenty years, been 
appropriated by the Dominion Parliament and Government. ‘There jis a - 
Department of Labour, with a Minister of Labour in charge; periodical publi- 
cations dealing with labour questions, the labour market, the current cost of 
living, and the employment of the military forces of Canada in the protection 
of property and the public safety where violent eruptions have occurred or may » 


; 
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This department has, by common consent of the provinces during this long 
period, been the principal administrative means of dealing with the question 
of eruptive industrial strife; and, while the fact of acquiescence does not settle 
a constitutional point of law, and if there is no authority for the taking over 
of labour problems by the Dominion, yet a declaration of the court that all 
such administrative actions are to cease, and inferentially that all the govern- 
ments and their law officers have erred, or slept, should not be arrived at unless 
the law is clear. 

Canada’s constitutional problems have all found their way to the Judicial 
Committee of the Privy Council, whose members have taken enormous pains, 
from period to period, in their elucidation, and it is by the views of that tribunal 
that we are to be guided. 

The allocation by the British North America Act of subjects to Dominion 
or provinces by general heads or titles, means overlapping and impingement 
and in Citizens and Queen Insurance Companies v. Parsons (1881) 7 A.C. 96, 
Sir Montague Smith says, (p. 107) :— 


_ “The scheme of this legislation, as expressed in the first branch of section 91, is to 
give to the Dominion Parliament authority to make laws for the good government of 
Canada in all matters not coming within the classes of subjects assigned exclusively to 
the provincial legislature.” 

And at pages 108, 109:—’ 

“It is the duty of the courts, however difficult it may be, to ascertain in what degree, 
and to what extent, authority to deal with matters falling within these classes of subjects 
exists in each legislature, and to define in each case before them the limits of their respec- 
tive powers. It could not have been the intention that a conflict should exist; and, in 
order to prevent such a result, the two sections must be read together, and the language 
of one interpreted and, where necessary, modified by that of the other. In this way it 
may in most cases be found possible to arrive at a reasonable and practical construction 
of the language of the sections so as to reconcile the respective powers they contain and 
give effect to all of them.” 


And per Lord Dunedin in Grand Trunk Railway Company v. Attorney- 
General of Canada (1907) A.C. 65 (‘‘ Contracting Out ” case), at page 68:— 


“First . . . . there can be a domain in which provincial and dominion legisla- 
tion may overlap, in which case neither legislation will be ultra vires if the field is clear; 
and secondly, that if the field is not clear, and in such a domain the two legislations meet, 
then the dominion legislation must prevail.” 


In John Deere Plow Company ‘Limited v. Wharton (1915), A.C. 330, 
Viscount Haldane said, (pages 338, 3839) :— 


“The language of these sections (91 and 92) and of the various heads which they con- 
tain obviously cannot be contrued as having been intended to embody the exact dis- 
junction of a perfect logical scheme. The draftsman had to work on the terms of a 
political agreement, terms which were mainly to be sought for in the resolutions passed at 
Quebec in October, 1864. To these resolutions and the sections founded on them, the 
remark applies. . . . If there is at points obscurity in language, this may be taken to 
be due, not to uncertainty about general principles, but to that difficulty in obtaining 
ready agreement about phrases which attends the drafting of legislative measures by large 
assemblages. It may be added that the form in which provisions in terms overlapping 
each other have been placed side by side shows that those who passed the Confederation 
Act intended to leave the working out and interpretation of these provisions to practice 
and to judicial decisions. . . . In discharging the difiicult duty of arriving at a reason- 
able and practical construction of the language of the sections so as to reconcile the 
respective powers they contain and give effect to them all, it is the wise course to decide 
each case which arises without entering more largely. upon an interpretation of the statute 
than is necessary for the decision of the particular question in hand. The wisdom of adher- 


ing to this ruling appears. . . . to be of special importance. When putting a construc-- 


tion on the scope of the words ‘civil rights’ in particular cases, an abstract logical definition 
of their scope is not only, having regard to the context of sections 91 and 92 of the Act, 
impracticable, but is certain, if attempted, to cause embarrassment and possibly injustice in 
future cases. It must be borne ‘in mind in construing the two sections that matters which 
in a special aspect. and for a particular purpose may fall within one of them, may in a 
different aspect and for a different purpose fall within the other. In such cases the nature 
and scope of the legislative domain of the Dominion or Province, as the case may be, have 
to be examined with reference to the actual facts if it is to be possible to determine under 
which set of powers it falls in substance and in reality.” 


} 
| 
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It appears to me that “ labour ” legislation such as the Industrial Disputes 
Investigation Act is one of national concern. It is important that a close touch 
should be kept of the movements and variations of industrial strife and that 
this can best be done, as such strife existed in 1907 and until the present time, 
by the Federal Government. A general strike in Winnipeg in 1919 was only 
brought to an end through the voluntary efforts of the non-industrial citizens 
to break it, and to prevent the misery and underfeeding of children which 
seemed likely to ensue. All important labour unions in Canada were sympa- 
thetically affected by it from ocean to ocean, and if it had spread, as at one 
time feared, ruinous conditions would have ensued to trade and stable industry. 
In such a case provincial lines are obliterated and the provinces, not having the 
means of free and instant communication with each other, or for concert, could 
il avert dominion-wide trouble. The simple local strikes which alone could 
have been in contemplation of the Fathers in 1864 and 1867, have given place 
to those of brotherhoods composed in some instances of hundreds of thousands, 
and dominion-wide in their operations and probably beyond the resources of 
each province to deal with. As was said by Lord Watson, in stating the opinion 
of the Judicial Committee in Attorney General for Ontario v. Attorney General 
for the Dominion (1896), A.C. 348, 361:— | 

“Some matters, in their origin local and provincial, might attain such dimensions 
as to affect the body politic of the Dominion, and to justify the Canadian Parliament in 
passing laws for their regulation or abolition in the interests of the Dominion, but great 
caution must be observed in distinguishing between that which is local and provincial : 
and that which has ceased to be merely local or provincial and has become a matter of 
national concern, in such sense as to bring it within the jurisdiction of the Parliament of 
Canada.” 

In Russell v. The Queen (1882) 7, A.C. 829 it was held that the restriction 
of intemperance was a matter of public order and safety although it infringed 
on property and civil rights. And this case, although the Attorneys-General 
were not represented, has been expressly reaffirmed in statements by the com- 
mittee. 

If such an ill as occasional overdrinking is subject to Dominion legislation, 


it must follow that the prevention of strikes by conciliation which conceivably | 


might occasion the starving of the people should also be. 

In the last case on the subject, it was held that regulation of the price of 
newsprint paper, upon which soothing and uninterrupted information might be 
written to quiet the nerves of the people racked by the Great War, but which 
was over when the regulation was passed, was within the powers of the Dominion, 
the Viscount Haldane saying: ‘“ No authority other than the central govern- 
ment is in a position to deal with a problem which is essentially one of states- 
manship.” Fort Frances Pulp and Paper Co. v. Manitoba Fress Press Co. 
(1923), A.C. 695, 706. 

The elements of “municipal affairs” and “ matters of a merely local and 
private nature’? come within the same reasoning. 


I note that Mr. Justice Orde in this very case, reported 25 O.W.N. 64, 
heard a motion for an interim injunction upon material which substantially 
raised the same issue as that raised by the. evidence at the trial before me and 
gave 2 considered judgment, reasoned with his usual clearness, coming to a 
conclusion differing from that to be gathered from what I have here said. 

The Ontario Judicature Act, section 32, declares that a judge cannot dis- 
regard or depart from a prior known decision of any other judge of co-ordinate 
authority on any point of law without his concurrence, and, as I have not that 
concurrence, although I have no reason to think it would not be given, I must 
say with reluctance, but to be formally correct, that I deem his decision to be 
wrong and the case of sufficient importance to warrant me in referring it, with 
the record and evidence before me, to one of the appellate divisions, together 
with the costs of action; and such reference is therefore made. 

& 
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If. JUDGMENT OF THE FIRST APPELLATE DIVISION OF THE 
SUPREME COURT OF ONTARIO 


(Mulock, C. J. O., Magee, Hodgins, Ferguson, and Smith, J. J. A.) 


TORONTO ELECTRIC COMMISSIONERS v. SNIDER et al 
Delivered by Ferguson, J. A., April 22, 1924 


Continuation of the trial on a reference to this court by Mowat, J., under 
section 32 of the Judicature Act, R.S.O., cap 56, ss. 3 and 4, which read:— 
_ “(3) If a judge deems a decision previously given to be wrong and of sufficient 
Importance to be considered in a higher court, he may refer the case before him to a 
Divisional Court. 
_ “ (4) Where a case is so referred, it shall be set down for hearing, and notice of hear- 
ing shall be given in like manner as in the case of an appeal to a Divisional Court.” 


The plaintiffs are a Board of Commissioners appointed under sections 16 
and 17 of I George V, chapter 119 (Ontario) (An Act respecting the City of 
Toronto), to manage the municipal electric light, etc., of the city of Toronto. 
They are a body corporate and have the duties and powers of commissioners 
under the Public Utilities Act, R.S.O. (1914), chapter 104. The defendants are 
a Board of Conciliation and Investigation appointed under and pursuant to 
the Industrial Disputes Investigation Act (1907) with all the powers conferred 
by that Act upon commissioners appointed thereunder for the purpose of inves- 
tigating, reporting upon and bringing about a settlement between the plaintiffs 
and their employees. The Attorney General of Canada and the Attorney 
General of Ontario are not parties but appear pursuant to notice served upon 
them under section 33 of the Judicature Act, which provides that, where, in 
any action or proceeding, the constitutional validity of any Act of the Parlia- 
ment of Canada or the Legislature of Ontario is brought into question, the 
same shall not be adjudged invalid until after notice has been served upon 
the Attorney General for Canada and the Attorney General for Ontario; also 
that the Attorney General for Canada and the Attorney General for Ontario 
shall be entitled as of right to be heard either in person or by counsel, notwith- 
standing that the Crown is not a party to the action or proceeding. 

The plaintiffs plead that the Industrial Disputes Investigation Act is not 
within the powers conferred on the Parliament of Canada by the British North 
America Act, because (1) it deals with property and civil rights in the 
province, subjects (class 13) exclusively assigned to the provincial legislatures 
by section 92 of the British North America Act; (2) it interferes with muni- 
cipal institutions, one of the classes of subjects (class 8) exclusively assigned 
to the provincial legislatures by section 92 of the British North America Act; 
(3) it is an interference with a local work or undertaking, subjects (class 10) 
exclusively assigned to provincial legislatures by section 92 of the British 
North America Act. , 

The plaintiffs ask the following relief: (1) a declaration that the defend- 
ants are, without lawful authority, acting as a Board of Conciliation and Inves- 
tigation into alleged disputes between the plaintiffs and certain of their em- 
ployees; (2) an injunction restraining the defendants and each of them from 
proceeding with the investigation, or, in the alternative, for a perpetual injunc- 
tion in the terms of an interim injunction granted herein by the Hon. Mr. 
Justice Orde. . 

Before pleading, the plaintiffs applied for and obtained from Mr. Justice 
Orde, sitting in Weekly Court, an interim injunction restraining the defendants, 
until the trial, from interfering with the business of the plaintiffs, from entering 
upon the premises of the plaintiffs, from examining the plaintiffs’ work or 
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employees upon the plaintiffs’ premises, and from exercising any of the com- 
pulsory powers contained in sections 30 to 38 of the Industrial Disputes Inves- 
tigation Act, and from interfering in any way with the property and civil rights 
or the municipal rights of the plaintiffs. - 

The interim injunction was not granted merely because the learned judge 
who made the order was of opinion that sufficient had been shown to entitle the 
plaintiffs to have the rights of the parties determined by a trial before the 
proposed investigation was proceeded with, His reasons for making the order 


make it clear that, after a careful review and consideration of the authorities, 


he was of opinion that the Industrial Disputes Investigation Act is ultra vires 
of the Parliament of Canada. The trial judge, being of a different opinion, 
considered the interim injunction order granted by Mr. Justice Orde and his 
reasons therefor a decisicn previously given within the meaning of section 32 
of the Judicature Act entitling and requiring him to refer the question raised 
to the Appellate Division for their decision. 

It is not, I think, necessary for the decision of the case at bar to pass upon 
the constitutiona! validity of any sections or provision in this Act which do not 
deal with the powers of the board, and consequently it is rot necessary to con- 
sider the constitutional validity of sections 56 to 61, which deal with strikes 
and lockouts prior to and pending a reference to a board of inquiry. 

I am of opinion that, while sections 30, 36 and 37 of the Act confer on the 
board compulsory powers which trench upon property and civil rights, and 
authorize the board to inquire into industries that are in some cases local works 
carried on by municipalities, yet my opinion is that, according to the “ true 
nature and effect of the enactment,” “its pith and substance,” the legislation 
is not law in relation to “ municipal institutions” (8), local works (10), 
property and civil rights (13), matters purely local (16), as these words are 
used in subsections 8, 10, 13 and 16 of section 92 of the British North America 
Act, but is legislation to authorize and provide machinery for conducting an 
inquiry and investigation into industrial disputes between certain classes of 
employers and their employees, which disputes in some cases may, and in other 
cases will, develop into disputes affecting not merely the immediate parties 
thereto, but the national welfare, peace, order and safety, and the national 


" trade and business. 


The purpose of the inquiry authorized by the Act is, I think, three-fold: 
(1) the regulation cf trade and business by preventing the interruption of trade 
and commerce necessarily incident to delaying, hindering, interrupting or stop- 
ping the operation of mines or public utilities; (2) the promotion and protec- 
tion of national public peace, order and safety by (a) confining the dispute to 
a limited district, or bringing about a settlement, (b) by informing the public 
in reference to the cause and nature of the dispute, (3) by bringing to bear 


‘upon the parties intelligent public opinion, and through that agency preventing 


the breaking out and spreading of strikes or lockouts and the disturbances, 
rioting and breaches of the peace and criminal law which, it is common knowl- 
edge, frequently follow the stopping, by strike or lockout, of the operation of 
mines, agencies of transportation or communication and public service utilities 
which furnish such necessities as light, heat and power. 

Counsel for the defendants and the Attorney General for the Dominion 
submitted that, as, according to its “true nature and effect,” its “pith and sub- 
stance,” and its title, the Act here in question is legislation in reference to 
industrial disputes, and as the Imperial Parliament, in the Australian Constitu- 
tion Act (63-64), Victoria, recognized and treated industrial disputes as pre- 
senting an aspect of peace, order and good government that required special 
legislative treatment (see section 51 of the Australian Act), we may and should 
hold that the legislation does not fall within any of the classes enumerated in 
section 92 of the British North America Act. Basing his argument on the foregoing 
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submission, and on a statement of the Judical Committee in Russell v. The Queen 
7 A.C., at p. 836, and another statement in the Alberta Insurance case (1916), 
1 A.C. 588 at 595, counsel for the Dominion urges that the legislation here in 
question is valid because it is a class of legislation not covered by or included 
in any of the classes enumerated in section 92 of the British North America 
Act. 

The statements of the Judicial Committee relied upon for this proposition, 
read (Russell v. The Queen, p. 836) :— 

“The first question to be determined is, whether the Act now in question falls within 
any of the classes of subjects enumerated in section 92, and assigned exclusively to the 
legislatures of the provinces. If it does, then the further question would arise, viz., whether 
the subject of the Act does not also fall within one of the enumerated classes of subjects 
in section 91, and so does not still belong to the Dominion Parliament. But if the Act 
does not fall within any of the classes of subjects in section 92, no further question will 
remain, for it cannot be contended, and indeed was not contended at their Lorship’s bar, 
that, if the Act does not come within one of the classes of subjects assigned to the pro- 
vincial legislatures, the Parliament of Canada had not, by its general power ‘te make 
laws for the peace, order and ian: government of Canada,’ full legislative authority to 
pass it.” 


(The Alberta case, p. 595) :— 

“Tt must be taken to be now settled that the general authority to make laws for the 
peace, order and good government of Canada, which the initial part of section 91 of the 
British North America Act confers, does not, unless the subject-matter of legislation falls 
within some of the enumerated heads which follow, enable the Dominion Parliament to 
trench on the subject-matters entrusted to the provincial legislatures by the enumeration 
in section 92. There is only one case, outside the heads enumerated in section 91, in which 
the Dominion Parliament can legislate effectively as regards a province, and that is where 
the subject-matter lies outside all of the subject-matters enumeratively. entrusted to the 
province under section 92. Russell vs. The Queen is an instance of such a case.” 


Counsel for the plaintiffs and the Attorney General for Ontario submit that 
the legislation here in question trenches upon the classes of legislation enumer- 
ated in subsections 8, 10, 13 and 16 of section 92, and that the Dominion 
Parliament may not trench on any class enumerated in section 92, except to 
legislate in respect of a class enumerated in section 91, and for the later sub- 
mission they rely upon the statements quoted by Mr. Justice Orde, from 
Montrea! v. Montreal (1912), A.C. 333; the opinion of Mr. Justice Duff in the 
Board of Commerce case, 60 S.C.R. 456 at 508; the statements in Attorney 
General for Ontario v. Attorney General for the Dominion (1896) A.C. 348 at 
360; the first sentence I have quoted from the Alberta case (supra). The 
plaintiffs and the Attorney General for Ontario further submit that Russell v. 
The Queen is not now regarded as authority for the statement that Dominion 
legislation which trenches upon any of the classes enumerated in section 92 
can be supported on the peace, order and good government clause of section 9f 
without aid from one or more of the classes enumerated in section ¥1, and in 
support of this proposition they refer to a statement appearing at pages XIX 
and XX, €ameron’s Canadian Companies in the Judicial Committee. 

Though in the view I have taken it is not necessary to rest my Judgment 
upon the meaning and effect of the authorities cited for and against the proposi- 
tion stated by counsel for the defendants and the Attorney General for the 
Dominion, I think it proper to say that I am not convinced that the point raised 
has been yet decided. As I read Russell v. The Queen, there is much in the 
reasons for the result in that case to support the view that the right of the 
Dominion to enact the legislation there in question could be and was supported 
by reference to and on the power of the Dominion to legislate in reference to 
public wrongs and criminal law and trade and commerce, rather than on power 
to legislate in reference to an unenumerated subject. I am also of the opinion 
that the decision on this point was not necessary to the determination of the 
Alberta Insuranc2 case (supra), and as I read the Montreal case, it decided 
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only that the power to regulate rates and traffic on connecting provincial lines 
was not necessarily incident to the regulation of rates and traffic on Dominion 
railways. In the Board of Commerce case, Mr. Justice Duff’s statement does 
not take the form of a pronouncement on a point necessary to the decision of 
the case he was considering. | 

In the Distillers and Brewers case (1896) A.C. at 360, the Committee states 
the proposition as it is stated by Mr. Justice Duff in the Board of Commerce 
case, and yet in the same case accepts and treats Russell v. The Queen as 
rightly decided. 

After a careful perusal of the authorities, I am unable to reconcile the cases 
or the two propositions in the statement I have quoted from the Alberta 
Insurance case, unless it be that the legislation in Russell v. The Queen did not, 
in the opinion of the Judicial Committee, even trench upon any of the powers 
conferred upon the provinces by section 92, or unless it be that the opinions of 
the Judicial Committee in Russell v. The Queen, and in the Fort Frances case 
(1923), A.C. 695, are founded upon the proposition that, where a condition 
arises in which the peace, order and welfare of the Dominion as a whole is 
affected and that condition cannot be effectively met, controlled and regulated 
by provincial legislation, the Dominion Parliament has power to legisiate under 
the peace, order and good government clause of section 91 even if in so doing 
it trenches upon some of the classes enumerated in section 92. While there are 
statements in the reasons for judgments in the Russell case and the Fort Frances 
case which appear to support the last proposition, it is not, I think, clear that 
the proposition was necessary to the decision of either case or that it 1s laid down 
in either case. 

In the absence of clear and binding authority requiring me to do so, | am 
not prepared to hold that such a wide and far reaching power must, can or 
should be implied in order to give effect to the agreement which the Imperial 
Parliament embodied in the British North America Act. I incline to the view 
that if the Russell case is not supported by reference to subsection 27 of section 
91, criminal law, and subsection 2, trade and commerce, then it must be taken 
to have been determined on a finding that the legislation did not in fact trench 
upon any class enumerated in section 92 and that the Fort Frances case is based 
upon a finding of such an abnormal condition that the necessities of the situation 
demanded, required and justified the implying of an overriding power to legislate 
so as to meet, regulate and control an abnormal condition amounting to a great 
national emergency, in which the safety of the nation as such was threatened. 

For these reasons I am of opinion that the weight of authority is in favour 
of the proposition that, except in conditions involving the very safety of the 
Dominion as a political entity, the Parliament of Canada may not in its legis- 
lation trench upon any of the subjects enumerated in section 92, unless such 
legislation, according to its pith and substance, is legislation in relation to a 
class of legislation enumerated in section 91 of the British North America Act. 

Counsel for the Attorney General for the Dominion and the defendants 
submit that, if the legislation cannot be supported as not falling within or 
trenching upon any of the classes enumerated in section 92, it can and should 
be supported as legislation in respect of one or more of the classes enumerated 
in section 91 of the British North America Act. 

The wording of section 91 of the British North America Act makes clear 
that legislation which comes within any of the enumerated classes of section 91 
is within the power of the Dominion Parliament, and numerous cases, many of 
which are quoted in the latest pronouncement of the Judicial Coramittee in 
re Reciprocal Insurance |(1924), 1 D.L.R. 789 at 795, establish that the class 
of legislation is determined by reference to “ its true nature and character,” “its 
pith and substance,” “ its paramount purpose.” 
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I have already expressed my opinion as to “ the true nature and character 
of the legislation,” “its pith and substance,” “its paramount purpose,’ and that 
brings me to the inquiry: Does legislation of that nature fall within any of the 
enumerated classes of section 91? In such an inquiry, two classes suggest them- 
selves. They are:— 

(1). The regulation of trade and commerce (section 91, class 2). 

(2) The criminal law, except the constitution of courts of criminal juris- 
diction (section 91, class 27). 

The meaning of “trade and commerce” as used in the section has been 
considered in a number of cases. These cases are collected and discussed in 
Cameron’s Canadian Constitution, pages 75 to 78, and while the scope of this 
power of the Dominion to regulate trade and commerce is not defined or deter- 
mined, by any of the cases considered, it was said in Citizens v. Parsons, 7 A.C. 
96, that: “the words include the political arrangements in regard to trade 
requiring the sanction of Parliament, regulation of trade in matters of interpro-. 
vincial concern, and it may be they would include general regulation of trade 
affecting the whole Dominion.” : | 

The scope of class 27 was considered in Attorney General for Ontario v. 
Hamilton Street Railway, 1908, A.C. 524, and in that case the Judicial Com- 
mittee said that the words “ criminal law” meant “ criminal law in its widest. 
sense.” 

While it may be argued that regulations in reference to trade and com- 
merce mean regulations defining how or in what manner articles or commodi- 
ties shall be dealt or traded in rather than regulations in ‘reference toi the. 
production thereof, and that the object of the investigation is to prevent the inter- 
ruption of production rather than interruption of trading in commodities pro- 
duced, I am of opinion that the “ employers ’’ named in subsection (c) of sec- 
tion 2 of the Industrial Disputes Investigation Act are dealers and vendors in 
articles of trade and commerce, as well as producers thereof, and that the 
legislation here in question may be read as being legislation to prevent the 
shutting down and the stopping of plants and industries which vend and deal in 
articles of trade and commerce, which, by reason of their very nature, are of 
national importance. It cannot be disputed that to deprive the city of Toronto 
of electric power on which it depends for light, heat and power is to disturb 
and. hinder the national trade and commerce and to endanger public peace, 
order and safety. ° 

As to criminal law, it may be argued that criminal law means only law 
defining crimes and fixing punishments therefor. It is to be noted that section 
91 of the British North America Act does not confine the power of the Dominion 
to making criminal law, but that the power extends to making law zn relation to 
the criminal law. My view is that the power to make law in relation to the 
criminal law in its widest sense, includes power to make laws a paramount pur- 
pose of which is'the prevention of public wrongs and crime, and the maintenance 
of public safety, peace and order, and that the power of defining what shall 
constitute a crime, and providing for punishment, is only a part of the power 
conferred on the Dominion Parliament by class 27, section 91, of the British 
North America Act. a 

Industrial disputes are not now regarded as matters concerning only a dis- 
puting employer and his employees. It is common knowledge that such disputes’ 
are matters of public interest and concern, and frequently of national and inter- 
national importance. This is so, not because the disputes may result in many’ 
plants being shut down, or tens, hundreds and even thousands of employees | 
drawing strike pay instead of wages, but because experience has taught that. 
such disputes not infrequently develop into quarrels wherein or by reason 
whereof public wrongs are done and crimes are committed, and the safety of 
the public ‘and the public peace are endangered and broken, and the national 
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trade and commerce is disturbed and hindered by strikes and lockouts extend- 
ing, not only throughout the Dominion, but frequently to the United States, 
where most of our trade unions have their headquarters. Being of opinion that 
the Act is not one to control or regulate contractual or civil rights, but one to 
authorize an inquiry into conditions or disputes, and that the prevention oi 
crimes, the protection of public safety, peace and order and the protection of 
trade and commerce are of the “ pith and substance and paramount purposes ”’ 
of the Industrial Disputes Investigation Act and of the enquiry authorized and 
directed thereby, I think the legislation may and should be supported ‘on the 
powers conferred upon the Dominion Parliament by section 91, British North 
America Act, to make laws “in relation to” “the regulation of trade and com- 
merce,” ‘and to make laws “in relation to” “the criminal law” “in its widest 
sense,” even though it does not enact a‘criminal law or a law defining how or 
in what manner trade and commerce shall be carried on. See Russell v. The 
Queen, 7 A.C. 829, in which the Judicial Committee, referring to the Canada 
Temperance Act, said (p. 839) :— 

“Taws of this nature designed for the promotion of public order, safety or morals, 
and which subject those who contravene them to criminal procedure and punishment, 
belong to the subject of public wrongs rather than to that of civil rights. They are of 
a nature which fall. within the general authority of Parliament to make laws for the 
order and good government of Canada, and have direct relation to criminal law, which 
is one of the enumerated classes of! subjects assigned exclusively to the Parliament of 
Canada. . . . Few, if any laws, could be made by Parliament for the peace, order 
and good government of Canada which did not in some incidental way affect property 
and civil rights, and it could not have been intended, when assuring to the province 
exclusive legislative authority on the subject of property and civil rights, to exclude 
the Parliament from the exercise of its general powers whenever any such _ incidental 
interference would result from it. The true mature and character of the legislation in the 
particular instance under discussion must always be determined in order to ascertain 
the class of subject to which it really belongs.” 


I would dismiss the action with costs ‘including costs of injunction pro- 
ceedings, but would stay the issue of the judgment and the order dissolving the 
injunction restraining the defendant from proceeding with the enquiry for such 
time as is reasonably necessary to allow an appeal to be taken. 

SmitH, J. A.: I agree. 

Maasre, J. A.: I agree. 

Mutocx, C. J. O.: I agree with my brother Ferguson that the impugned 
portion of the legislation in question is legislation within the competency of the. 
Dominion Parliament under its powers to make laws for the peace, order and 
good government of Canada in relation ‘to the regulation of trade and com- 
merce, and therefore think the action should be dismissed with costs. 


DISSENTING OPINION oF Mr. Justices HopGins 


Hopetns, J.'A.: This matter comes before us in the form, first, of an appeal 
by the defendants, members of a Conciliation Board appointed under the Indus- 
trial Disputes Investigation Act, 1907, and amendments, from an order of Mr. 
Justice Orde, and, second, for judgment in the action which was referred to 
this court by the trial judge, Mr. Justice Mowat, pursuant to section 32 of the 
Judicature Act. 

— It is to be doubted whether the last-mentioned section is applicable, as the 
order of Mr. Justice Orde merely continued an injunction in this action until 
the trial. It is true that he expressed an opinion upon the Industrial Disputes 
Investigation Act, from which the trial Judge differed, but this view was given 
on an interlocutory application and upon certain facts disclosed in affidavits. 
This was, in my judgment, not binding upon the trial judge at the trial of the 
action where certain other facts, pro and con, were adduced in evidence, and 
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therefore was not such a decision as would bring the case within that section... 
But as the appeal from the order, and the argument on the merits of the action, 
involved the same question as to the constitutionality of the Act referred to and 
its amendments, it is not necessary to say more on this point. 


It was suggested during the argument that, as the Act was passed in 1907, it 
must be viewed and judged in relation to the industrial and social conditions 
which existed at that date, irrespective of what has happened since. Whether 
or not the existence of these conditions, either the earlier or the later, prove to 
be of importance upon the question of constitutionality, it is the fact that the 
Act was amended in 1910, 1918, and 1920. If, therefore, the question of intra 
vires or ultra vires depends in any way upon what was happening or had hap- 
pened in the Dominion, it would seem reasonable that the action of Parliament 
in those years should be regarded as an affirmance by it of the Act of 1907 as 
applicable to national conditions existing when the amendments were made. 
This consideration cannot be left out of sight if, as I have said, such earlier 
or later events are of importance in considering the legal validity of the Act. 


It was urged on behalf of the defendants, and by counsel for the Attorney 
General of Canada, that Parliament could enact statutes, under the general 
power given to it to be exercised for the “ peace, order and good government ” 
of Canada, provided these statutes were not enacted directly “in relation to” 
civil rights, but in relation to what was called “ industrial strife,” a subject not 
mentioned in 1867 and so not attributed by the British North America Act 
either to the provinces or to the Dominion. But industrial strife, as explained 
in the argument, is nothing more than the result of the misuse or undesirable 
use of the civil right to cease work or to cease the operations of various 
businesses, singly or in concert, with the consequences resulting therefrom which 
are generally known as strikes or lockouts. This argument is therefore practi- 
cally an endeavour to define jurisdiction by attempting to invent a new field, 
which, when examined, is found to be only a department of, or development in, 
one of those mentioned as exclusively possessed by the provincial legislature. 
But the argument took a wider and more plausible range. It was said that the 
Act, when examined in the light of the evidence adduced, dealt with a subject 
which transcended or might easily transcend provincial limits and was in fact 
one of Dominion-wide aspect. The evidence discloses, what is well known, that 
strikes and lockouts, while arising in defined localities, are, owing to the highly 
organized methods of modern labour, likely to spread and have indeed in some 
instances spread among allied and sympathetic trades and businesses. ‘This, 
it is said, enlarges the field to be covered by legislation so as to make it imper- 
ative to the peace, order and good government of the Dominion that Parlia- 
ment should take command of the situation and provide against a probable 
spread of industrial strife and consequent dislocation of business which might 
extend throughout the whole country. No one can deny that these consequences 
may follow from certain labour disputes, nor if they do occur are the disastrous 
results forecast to be minimized. Indeed, it is conceivable that there may arise 
conditions in connection with this subject which might give great force to the 
contention that the peace, order and good government of the Dominion 
demanded that Parliament should use the general powers given to it by the 
British North America Act. It was also urged that these might rise to 
such a height as to be comparable to other contingencies, such as war, famine 
or rebellion, which, as indicated in the Beard of Commerce case, (1922) 1 A.C. 
191, and in the Fort Frances case, (1913) A.C. 695, might justify such action. 

It is necessary, therefore, to consider whether this statute can be supported 
under (1) emergency, (2) as dealing with a matter of general Canadian interest 
and importance, and (3) whether under any enumerated head of jurisdiction it 
has been validly enacted. It must be premised that, as railways, steamships, 
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telegraph and telephone lines are included in the definition of “ employer,” 
what follows is limited to the effect of the Act in relation to the respondents, a 
commission operating locally and formed by provincial authority. 

To deal first with the emergency argument. Evidence in this case does 
not disclose that such an emergency had arisen in 1907 or in the later years 
mentioned (though a sympathetic strike in another province is shown), nor that 
it is to be definitely apprehended at present or at any particular time; nor is 
the legislation framed so as to come into operation only when these abnormal 
conditions have arisen or these consequences are imminent. This form of 
legislation is said to be convenient and not unusual and to be open to the 
appropriate legislature—See Russell v. The Queen (1882), 7 A.C. 829, 835. 
Reasonable fear that these extraordinary circumstances might arise in this 
country would seem to indicate that much more drastic and effective legislation 
than the present would be necessary to cope with them. The present statute 
is not, when examined, based upon either condition, but upon the normal 
working of industrial relations, which often require time and patience and 
some restraint, to afford protection against dislocation or disturbance in the 
usual conduct of business as between employer and employees. It is essentially 

-. a sedative measure, and is not in any way designed to meet serious emergencies. 
It must be judged upon what it deals with in fact, and upon what is its effect. 
in so dealing. What is referred to as the true nature and character of the legis- 
lation has hitherto been sought in the enactment itself and not in the desirability 
of the end which it is intended to accomplish, considered apart from its actual 
operation and legal effect. It is what it really does, and the means used, that 
determine whether the purpose has been achieved in a constitutional manner. 
If it passes over the line and invades provincial jurisdiction, then to that extent 
it must be invalid unless it comes within one or more of the enumerated matters 
attributed to the Parliament of Canada or there is shown to have transpired 
such a Dominion-wide condition of affairs as would necessarily compel the con- 
clusion that the peace, order and good government of the whole country require 
its enactment in the interests of the whole Dominion. Such a condition was 
exemplified in the Board of Commerce (1922), 1 A.C. 191, and the Fort Frances 
case (1923), A.C. 695, and is discussed in relation to a threatened railway 
strike in the United States, in Wilson v. New, 243 U.S. 332, and as to the 
housing difficulty in Block v. Hirsch, 256 U.S. 136. 


In both the Canadian cases “ special circumstances such as those of a great 
war,” “highly exceptional circumstances,” “sudden danger to social order,” 
“ exceptional cases” (such as war), “ special circumstances of national emer- 
gency which concern nothing short of the peace, order and good government of 
Canada as a whole” are the phrases used to illustrate the meaning of an emer- 
gency such as justifies calling into operation the ultimate power residing in the 
peace, order and good government clause. The special and exceptional con- 
ditions of national emergency do not seem to exist in fact, and the apprehen- 
sion that they may and will arise in the future will be better considered under 
the second head. 


This second head needs a more detailed consideration of the Act itself. Its 
intent is described in the words of the Deputy Minister of Labour in 1902, as 
“carrying as far as possible the principal of voluntary conciliation, but sub- 
stituting for a compulsory arbitration, with its coercive penalties, the principal 
of compulsory investigation, and its recognition of the influence of an informed 
public opinion upon matters of vital concern to the public itself.” 


Its legal effect may be said to be the creation of a tribunal with such 
coercive powers as will enable it to investigate a local industrial dispute and to 
make a report upon the facts found by such investigation, but without authority 
to enforce or apply to the parties the recommendation or findings of that report. 
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It seems to fall naturally into four main divisions. It defines industrial’ 
disputes and the parties thereto; it enables either party to the dispute to create 
a Board of Conciliation either by the co-operation of the other party or through 
the intervention of the Minister of Labour, or by the minister, without any 
application, under certain circumstances; it compels the maintenance of the 
status quo as between employers and employees pending the action of the board; 
and finally it vests in the board certain coercive powers over the parties to the, 
dispute and their affairs and imposes penalties for disobedience to the board’s 
exercise of these powers or for disregard of the provisions of the statute. When 
the board has accomplished its work and made its report to the minister, the 
legislation carries the matter no further and publicity is the only restraining force “ 
set in motion by the carrying out of the Act. The statute is limited in its oper- 
ation to certain industries, namely, mines and those connected with public 
utilities, most of which are usually local and provincial. 

“Dispute” and “industrial dispute” are defined as: ‘“‘any dispute or differ- 
ences between an employer and one or more of his employees, as to matters or 
things affecting or relating to work done or to be done by him or them, or as to 
the privileges, rights and duties of employers or employees (not involving any 
such violation thereof as constitutes an indictable offence).” 

This is amplified by some further definitions so as to include, among other 
things, disputes as to wages, hours of employment, age, sex, qualification or 
status of employment and the mode, terms and conditions of employment, the 
dismissal of or refusal to employ any person or class of persons, as to materials 
alleged to be bad or unsuitable, and the interpretation of an agreement or a 
clause thereof. 

Strikes and lockouts are defined as concerted cessation of work by employees 
or concerted refusal by employers to continue to employ any number of 
employees, provided, in each case, that this is done as a means of compulsion to 
accept terms of employment. 

It is provided that no dispute shall be referred to a board where the 
employees affected are fewer in number than ten (section 21), and by section 6 
the minister is obliged to establish the board if satisfied that the provisions of 
the Act apply. How he is to satisfy himself that there are at least ten persons 
affected is not stated. 

Section 30 is as follows:— 

“For the purpose of its inquiry the board shall have all the powers of summoning 
before it, and enforcing the attendance of witnesses, of administering oaths, and of 
requiring witnesses to give evidence on oath or on solemn affirmation (if they are persons 
entitled to affirm in civil matters) and to produce such books, papers or other documents 
or things as the board deems requisite to the full investigation of the matters into which 
-it is inquiring, as is vested in any court of record in civil cases. 

“2 Any member of the board may administer am oath, and the board’ may accept, 
admit and call for such evidence as in equity and good conscience it thinks fit, whether 
strictly legal evidence or not.” 

By section 36, 37 and 38, failure to attend and produce books, documents, 
etc., refusal to give evidence, contempt of or in the face of the board and the 
hindering or obstruction of the board or any person authorized by it in entering 
premises where work is carried on and in interrogating persons therein are made 
offences punishable by the imposition of a money penalty to be enforced by pro- 
ceedings under Part XV of the Criminal Code. 

By section 56, strikes or lockouts are made unlawful prior to or during a 
reference to the board. 

Section 57 is in part as follows:— 


“Until the dispute has been finally dealt with by a board, and a copy of its report 
has been delivered through the registrar to both the parties affected, neither of those 
parties shall alter the conditions of employment with respect to wages or hours, or on 
account of the dispute do or be concerned in doing, directly or indirectly, anything in 
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the nature of a lockout or strike, or a suspension or discontinuance of employment or work, 
but the relationship of employer and employee shall continue uninterrupted by the dis- 
pute, or anything arising out of the dispute.” 
Any violation of these provisions subject the party offending to a fine to b 
recovered by proceedings under Part XV of the Criminal Code. : 
The salient features objected to are, therefore: — 


(1) Compelling the parties, pending the making of the report, to abstain 
from anything altering their conditions of employment with respect to wages 
or hours, or from doing or being concerned in doing anything directly or indirectly 
in the nature of a lockout or strike or a suspension or discontinuance of employ- 
ment of work, or in other words compulsion to maintain and not to terminate 
the relationship of employer and employee and to continue such relationship 
without any alteration of wages or hours. 


(2) Compelling the parties to give evidence on oath and to produce their 
books, papers and documents in the same way and to the same extent as may be 
insisted on by any court of record in civil cases, and the evidence which the 
parties may be so compelled to give is not limited to such evidence as is legal 
evidence by the law of the province. 


(3) Empowering the board and any persons authorized by them to enter the 
employer’s premises and to inspect and view the work, material or machinery, 
etc., therein and to interrogate any person therein. 

(4) These powers are not limited in their effect to the immediate parties 
to the dispute which is to be investigated. They deal with parties “affected”’ 
by the dispute, though not then actively concerned in it, and by sections 30, 32, 
34, 35, 36, 37, 38 and 60, individuals, who need not be employers or employees, 
or affected by the dispute, are hable to be summoned, examined by the board 
and punished under the Criminal Code for so-called offences against its authority. 


(5) The Act, by section 6, prohibits recourse to any court in the province, 
inter alia, to restrain the proceedings of the board. 


(6) All the powers of the board and disobedience to the coercive provisions 
of the Act are reinforced by the imposition of penalties which are recoverable 
under the Criminal Code. 


Broadly speaking, the fundamental and I think obvious objection to the 
sections of the Act which I have mentioned is that they attempt to compel 
employers and employees in each province to exercise, or abstain from exercising, 
their civil rights in the way Parliament desires and to suffer interference with 
their property and its enjoyment as therein provided, and to submit to inquiry, 
inspection and compulsion in connection therewith while denied access to the 
courts, although power is taken to interpret their agreement and contracts. And 
those not concerned in the dispute are made liable to be summoned, put on oath, 
interrogated and punished if necessary. The question is whether regulation and 
- alteration of civil rights, or invasion of property rights, in this way, in order to 
| bring about a uniform and desirable way of dealing with industrial disputes, 
' while admirable in purpose, can be effective notwithstanding that the exercise 
in the province of these rights is committed to its care and forms part of its 
enumerated jurisdictions, and whether that control and interference is not in 
this case extended to those exercising what are really municipal functions. 

The Act, not being predicated upon unusual industrial conditions or a 
national emergency, is sought to be justified as involving matters of ‘‘general 
Canadian interest and importance,” an expression borrowed from Lord Watson. 
It is to be observed that its whole purpose is served if the dispute is suspended 
and hung up for a short time, till the board can ascertain the facts and make 
its report, after which the Act fails to provide for any sort of action in case the 
suggested consequence ensue. Is it possible, in the face of the views expressed 
by the Judicial Committee, to hold this particular statute, which so plainly 
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invades the specified domain of provincial legislation, yet deals with something 
so widespread and far reaching as to be a subject constitutionally proper for 
Dominion legislation, as coming within the expression “‘a still wider and legitimate 
purpose,” which may properly be based on the provision regarding peace, order 
and good government? 

Looking at the Act as a whole, it is clear that, in the absence of its com- 
pulsory provisions, both those coercive in their character and those imposing 
penalties, the working of the Act would be completely ineffectual. 

A consideration of the cases decided from 1896 down to the present time 
leads me to think that, if governed literally by what is said in them, the ques- 
tion is not open. But in reality what is raised here has not to my mind been 
definitely considered in its present aspect and may require further examination. 

That question is whether, when a subject is considered and it is found that 
its nature and characteristics make it desirable, as well as suitable, in the 
interest of the whole community, that it should be dealt with by some national 
measure, legislation to that end can be supported under the power to legislate 
for the peace, order and good government of the Dominion, although, apart 
from the desirability indicated by its character of having it treated as involving 
the national interest, it cannot, having regard to its immediate manifestations 
or the method in which it is proposed to deal with it, be regarded as other than 
of a local and private nature. 

It cannot be denied, I think, that labour troubles spring up locally, affect 
at first local concerns, and can best be dealt with in a spirit of conciliation, 
which in itself involves local action. But they are likely, if not so dealt with, 
to spread, and so spreading might reasonably be said to affect the whole indus- 
trial fabric of the nation. They do not always do so, but the possibility can be 
clearly appreciated. Is it, therefore, while “a subject of Canadian interest and 
importance,’ one that is ‘barred from action by the Parliament of Canada 
because it requires in its treatment the invasion of some provincial jurisdiction? 
One cannot but observe that there are many other and diverse subjects that 
might conceivably thus rise to national importance under certain social or 
political conditions, as, for example, religion, the spread of disease, conservation 
of natural resources, secret societies, and perhaps others. It is perhaps worthy 
of mention, as indicating that this subject has been regarded as one of a “ local 
and private nature” in the province, that Ontario and several of the other 
provinces have-on ‘their statute books legislation much resembling this in 
principle and outline. 


The case in hand raises the question I have mentioned very clearly, because;— 


granting its national importance, the whole success of the operation of the 
legislation depends upon its being able to seize upon local disputes, local con- 


tracts and property, and upon local conditions, and to manage the exercise of | 
civil rights in regard thereto, and subordinate them to the interests of the | 
nation. Has the success of the experiment in such circumstances any bearing 


on the subject as indicating that it is of national importance? 

In considering ‘the cases beginning in 1896, the following seems to throw 
some light upon this aspect of the subject. 

In Russell v. The Queen (1882) 7 A.C. 829, intemperance and the liquor 
traffic are likened to dealings in poisonous drugs, explosive substances, diseased 
meat, and classed with such acts as arson, or cruelty to animals, and, the 
subject-matter of the Act there considered being in that view, as it was said, 
outside provincial authority, the ‘Act was held not to be one in relation to 
property or civil rights, but one dealing with public wrongs and so drawn into 
direct relation with criminal law. 

This decision was, in Attorney General for Canada v. The Attorney General 
for Alberta (1916) 1 A.C. at p. 595, thus referred to:— 
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“There the court considered that the particular subject-matter in question lay outside 
the provincial powers. What has been said in subsequent cases before this board makes 
it clear that it was on this ground alone, and not on the ground that the Canada Tem- 
penance Act was considered to be authorized as legislation for the regulation of trade and 
commerce, that the Judicial Committee thought that it should be held that there was consti- 
tutional authority for Dominion legislation which imposed conditions of a prohibitory 
character on the liquor traffic throughout the Dominion. No doubt the Canada Temper- 
ance Act contemplated in certain events the use of different licensing boards and regu- 
lations in different districts and to this extent legislated in relation to local institutions. 
But the Judicial Committee appear to have thought that this purpose was subordinate 
to a still wider and legitimate purpose of establishing a uniform system of legislation for 
prohibiting the liquor traffic throughout Canada excepting under restrictive conditions. 
The case must therefore be regarded as illustrating the principle which is now well estab- 
lished, but none the less ought to be applied only with great caution, that. subjects which 
in one aspect and for one purpose fall within the ‘jurisdiction of the provincial legislatures 
may in another aspect and for another purpose fall within Dominion legislative jurisdiction. 
There was a good deal in the Ontario Liquor License Act, and the powers of regulation which 
it entrusted to local authorities in the province, which seems to cover part of the field. 
of legislation recognized as belonging to the Dominion in Russell v. The Queen. But 
in. Hodge v. The Queen the Judicial Committee had no difficulty in coming to the con- 
clusion that the local licensing system which the Ontario statute sought to set up was 
within provincial powers. It was only the converse of this proposition to hold, as was done 
subsequently by this board, though without giving reasons, that the Dominion licensing 
statute, known as the McCarthy Act, which sought to establish a local licensing system for 
the liquor traffic throughout Canada, was beyond the powers conferred on the Dominion 
Parliament by section 91. Their lordships think that, as the result of these decisions, it 
must now be taken that the authority to legislate for the regulation of trade and commerce 
does not extend to the regulation by a licensing system of a particular trade in which 
Canadians would otherwise be free to engage in the provinces. Section 4 of the statute 
under consideration cannot, in their opinion, be justified under this head. Nor do they 
think that it can be justified for any such reasons as appear to have prevailed in Russell 
v. The Queen. No doubt the business of insurance is a very important one, which has 
attained to great dimensions in Canada. But this is equally true of other highly important 
and extensive forms of business in Canada which are to-day freely transacted under pro- 
vincial authority. Where the British North America Act has taken such forms of business 
out of provincial jurisdiction, as in the case of banking, it has done so by express words 
which would have been unnecessary had the argument for the Dominion Government 
addressed to the board from the Bar been well founded.” 


That explanation makes it clear that there the subject-matter of the legis- 
lation, namely, intemperance and ‘the liquor traffic, lay outside provincial 
authority, and that the use of local institutions was subordinate to the wider 
purpose of prohibition which was held to be within Dominion legislative juris- 
diction. What the Russell ‘case insists upon is that a law placing restrictions 
upon the sale, etc., of intoxicating liquors is a law relating not to property or. 
civil rights but to public order and safety which, it is said, is the primary 
matter dealt with. It is in that sense alone that it lay outside the provincial 
authority, which includes property, civil rights and matters of a local and 
private nature in the province. The Alberta case, which dealt with insurance 
contracts, seems to involve the proposition that the importance of the business 
of insurance, which had attained to great dimensions in Canada, did not bring 
it within the scope of ‘the Dominion powers, because the Act dealt only with a 
widely spread business, but one having no relation in its operation, to the peace, 
order and good government of the Dominion. But the explanation of the Russell 
case ‘and that case itself contain certain expressions which seem to justify my 
conclusion that this particular problem may or may not be intended to be 
covered by the definite restriction laid down in later cases to which I shall 
refer. To illustrate, I quote the following. In the Russell case, p. 838-9, Sir 
Montague Smith says:— 

“What Parliament is dealing with in legislation of this kind” (ie., an act restricting 
the sale or use of liquor as similar to articles dangerous to public safety) “is not a matter 
in relation to property and its rights, but one relating to public order and safety.” 


And again:— 


+ 
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_“ Laws of this nature designed for the promotion of public order, safety, or morals and 
which subject those who contravene them to criminal procedure and punishment, belong to 
the subject of public wrongs rather than to that of civil rights. They are of a nature 
which fall within the general authority of Parliament to make laws for the order and 
good government of Canada, and have direct relation to criminal law, which is one of the 
enumerated classes of subjects assigned exclusively to the Parliament of Canada.” 


__In the later case in (1916) 1 A.C. 588, Lord Haldane, as already quoted, 
Bald, p. 596:— 


“But the Judicial Committee appear to have thought this purpose” (ie., the use of 
local institutions in licensing and regulating) “was subordinate to a still wider and legi- 
timate purpose of establishing a uniform system of legislation for prohibiting the liquor 
traffic throughout Canada except under restrictive conditions.” 


If, in the latter quotation, the words “ for prohibiting strikes and lockouts 
throughout Canada except under restrictive conditions” are substituted for 
those referring to the liquor traffic, the analogy is obvious and something 
similar may be said about the other extract. 

In the case of Attorney General for Ontario v. Attorney General for 
Canada (1896) A.C. 348, these words occur on p. 361:— 


: iy Their Lordships do not doubt that some matters, in their origin local and provincial, 
might attain such dimensions as to affect the body politic of the Dominion, and to justify 
the Canadian Parliament in passing laws for their regulation or abolition in the interest 
of the Dominion, but great caution must be abserved in distinguishing between that which 
is local and provincial, and therefore within the jurisdiction of the provincial legislatures, 
and that which has ceased to be merely local or provincial, and has become a matter of 
national concern, in such sense as to bring it within the jurisdiction of the Parliament of 
Canada. An Act restricting the right to carry weapons of offence, or their sale to young 
persons, within the province would be within the authority of the provincial legislature, 
but traffic in arms, or the possession of them under such circumstances as to raise a sus- 
picion that they were to be used for seditious purposes, or against a foreign State, are 
matters which, their Lordships conceive, might be competently dealt with by the Parlia- 
ment of the Dominion”. 


But while that case suggests that some matters may, though local in their 
origin, attain dimensions so affecting the body politic of the Dominion as to 
justify Dominion legislation, it appears to me to lay down conditions which I 
think, taken literally, must for the present govern this branch of the case. It 
is there said,— 

“These enactments appear to their Lordships to indicate that the exercise of legisla- 
tive power by the Parliament of Canada, in regard to all matters not enumerated in section 
91, ought to be strictly confined to such matters as are unquestionably of Canadian 


interest and importance and ought not to trench upon provincial legislation with respect to 


any of the classes of subjects enumerated in section 92. To attach any other construction 
to the general power which, in supplement of its enumerated powers, is conferred upon the 
Parliament of Canada, by section 91, would, in their Lordship’s opinion, not only be con- 
trary to the intendment of the Act, but would practically destroy the autonomy of the 
provinces. If it were once conceded that the Parliament of Canada has authority to make 
laws applicable to the whole Dominion, in relation to matters which in each province are 
substantially of local or private interest, upon the assumption that these matters also_con- 
cern the peace, order and good government of the Dominion, there is hardly a subject 
enumerated in section 92 upon which it might not legislate, to the exclusion of the pro- 
vineial legislatures”. 

That case, while conceding matters of unquestionable Canadian interest 
and importance, which would seem to include such a subject as industrial con- 
ditions and dangers, as affecting the “ public order and safety,” lays down as a 
qualification that legislation regarding such subjects “ ought not to trench upon 
any of the classes specially confided to the provinces.” 

In the City of Montreal v. Montreal Street Ry. (1912) A.C. 333, the views 
quoted from the case in 1896 A.C. were affirmed. It was there discussed whether 
under the Dominion powers as to federal railways, it could exercise control over 
provincial railways by compelling the making of traffic arrangements with those 
under the jurisdiction of Parliament. Lord MacNaghten said:— 
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“Tt cannot be held, their Lordships think, that it is necessarily incidental to the 
exercise by the Dominion Parliament of its control over federal railways that provincial 
railways should be coerced by its legislation to enter into these agreements in the manner 
in which it sought to coerce the street railway company in the present case to enter into 
the agreements specified in the order appealed from ... . In their Lordships’ view 
this right and power is not necessarily incidental to the exercise by the Parliament of 
Canada of its undoubted jurisdiction and control over federal lines, and is therefore, they 
think, an unauthorized invasion of the rights of the legislature of the province of Quebec ”. 


In Attorney General for Australia v. Colonial Sugar Co. (1914) A.C. p. 
252, Lord Haldane sums up the earlier pronouncements in these words:— 

“By the 91st section a general power was given to the new Parliament of Canada to 
make laws for the peace, order and good government of Canada without restriction to 
specific subjects, and excepting only the subjects specifically and exclusively assigned to 
the provincial legislatures by section 92.” | 


In Attorney General for Canada v. Attorney General for Alberta (ante 
the matter was again considered and Lord Haldane said (p. 595) :— 

“Tt must be taken to be now settled that the general authority to make laws for 
the peace, order and good government of Canada, which the initial part of section 91 of 
the British North America Act confers, does not, unless the subject-matter of legislation 
falls within some one of the enumerated heads which follow, enable the Dominion Parlia- 
ment to trench on the subject-matters entrusted to the provincial legislatures by the 
enumeration in section 92. There is only one case, outside the heads enumerated in sec- 
tion 91, in which the Dominion Parliament can legislate effectively as regards a province, 
and that is where the subject-matter lies outside all of the subject-matters enumeratively 
entrusted to the province under section 92. Russell v. The Queen is an instance of such 
a case.” 


I find these careful pronouncements by Lord Haldane to be reinforced in 
the Board of Commerce and the Fort Frances cases (ante). 

In Attorney General v. Manitoba License Holders’ Association (1902) 
A.C. p. 77, Lord MacNaghten points out that local legislation is not to be 
deemed ultra vires because it may have effect outside the limits of the province, 
and adds:— | 


“On the one hand, according to Russell v. Reg. (ante) it is competent for the Dom- 
inion Legislature to pass an Act for the suppression of intemperance applicable to all 
parts of the Dominion and when duly brought into operation in any particular district 
deriving its efficacy from the general authority vested in the Dominion Parliament to 
make laws for the peace, order and good government of Canada.” 


He also says that,— 

“Tn the opinion of this tribunal matters which are ‘substantially of local or of private 
interest’ in a province—matters which are of a local or private nature ‘from a provincial 
point of view,’ to use expressions to be found in the judgment—are not excluded from the 
category of ‘matters of a merely local or private nature,’ because legislation dealing with 
them, however carefully it may be framed, may or must have an effect outside the lamits 
of the province, and may or must interfere with the sources of Dominion revenue and the 
industrial pursuits of persons licensed under Dominion statutes to carry on particular 
trades.” 


I cannot but regard these decisions as laying down a rule which must, until 
circumscribed by the Judicial Committee, govern this case; and that rule is to 
confine the powers of the Dominion Parliament in its action, under the pro- 
vision as to the peace, order and good government of the Dominion, to such 
matters of Canadian interest and importance as can be dealt with, without 
trenching upon any of the subjects specially reserved to the provinces. If it 
does encroach, then it is not to the extent to which it thus offends, competent 
legislation for the peace, order and good government of Canada. 

I do not think the considerations I have mentioned warrant us in departing 
from this rule of construction, as it is clear and distinct. Nor are the merits 
of the question in any way enlarged by the fact that persons in more than one 
province are or may be affected by the dispute. This is not in itself sufficient 
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to justify Dominion interference if the operation of the statute affects property 
and hs rights in the province in which the dispute originates or to which it 
spreads. 

So far as appears from the pleadings and evidence, this Act affects the 
respondent commission, which only operates in this province, and is constituted 
‘to carry out operations properly belonging to the spheres of municipal action. 
This forms another and important objection, as the Act interferes with what is 
in effect the right of the province to form and control municipal institutions, 
and appears to trench upon what is of a local and private nature within the 
province. The legal remedy sought by this commission, namely, an injunction 
restraining the members of the board from certain activities, may not involve 
all the matters referred to as important in considering the scope of the Act. But 
as the Act must ‘‘ be scrutinized in its entirety’ (Great West Saddlery Com- 
pany v. The King (1921) 2 A.C. 117), the considerations I have discussed must 
_be given weight to in determining the real scope and effect of the Act. mal 

We are not called on to determine whether the Dominion jurisdiction as to | 
railways, other than those under provincial control, or as to shipping and navi- | 
gation, will preserve this Act in its relation to ‘railway employees or those | 
er.gaged in such shipping as may be considered a public utility. = = 

It remains to be considered whether, under the powers respecting “ trade 
or commerce,” or “ criminal law,” this Act may be upheld. The case of Citizens 
.Insurance Co. v. Parsons (1881) 7 A.C. 96, at p..113, shows how wide a defini- 
tion may be given to “ trade and commerce.”’ But even that definition does not 
touch this case, being limited to (1) political arrangements in regard to trade, 
requiring parliamentary sanction, (2) regulation of trade in matters of inter- 
provincial concern, and (8) general regulation of trade affecting the whole 
Dominion. The relations of employer and employee, resulting in the pro- 
duction of articles which are the subjects of trade, and the use of property for 
_ that purpose, are not what is meant by the enumerated power referred to, which 
is directed, among other things, to the movement and interchange of commodi- 
ties and their purchase and sale, but not to their production or manufacture, or 
-any of the conditions dealt with by this Act, which result in that production. 

I should hesitate to hold that jurisdiction could be founded on that expres- 
sion so as to comprehend whatever makes trade and commerce possible. And 
this seems to be the effect of including, as arising out of or belonging to the 
domain of trade or commerce as commonly understood or defined, disputes 
between owners or operators of mining properties and of electric light, gas, 
water and power works and any group of persons, etc., acting together and 
whom the Minister of Labour considers to have interests in common. 


Nor can I assent to the view that, if the real purpose and intent of an Act 
is to be found in relation to the peace, order and good government of the Domin- 
ion under the general power, and it invades provincial jurisdiction, it can be 
supported as one whose pith and substance has relation to “trade and com- 
merce.” Many acts relating to trade and commerce assist in preserving peace 
and order and aid in maintaining’ good government, but their constitutional 
validity must depend on one or other power, in which case different consider-. 
ations at once arise according to which) power is invoked. 

In regard to the criminal law, it was urged in the latest case, Attorney 
General of Ontario v. Reciprocal insurers (not yet reported), that if the true 
character of the section, 508 (c), was one regulating the exercise of civil rights, 
thus infringing the provincial jurisdiction, yet, the authority of Parliament in 
regard to criminal law being unlimited, it was valid as creating a crime. This 
device was rejected by the Judicial Committee on the ground earlier stated by 
Lord Haldane in the Board of Commerce case. 


Mr. Justice Duff, in the Reciprocal Insurance case, says:— 
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“The claim now advanced is nothing less than this, that the Parliament of Canada 
can assume exclusive control over the exercise of any class of civil rights within the pro- 
vinces, in respect of which exclusive jurisdiction is given to the provinces, under section 
92, by the device of declaring those persons to be guilty of a criminal offence who, in the 
exercise of such rights, do not observe the conditions imposed by the Dominion. Obviously 
the principle contended for ascribes to the Dominion the power, in execution of its 
authority under section 91 (27), to promulgate and to enforce regulations controlling such 
matters as, for example, the solemnization of marriage, the practice of the learned pro- 
fessions and other occupations, municipal institutions, the operation of local works and 
undertakings, the incorporation of companies with exclusively provincial objects—and super- 
seding provincial authority in relation thereto. Indeed, it would be difficult to assign limits 
to the measure in which, by procedure strictly analogous to that followed: in this instance, 
the Dominion might dictate the working of provincial institutions and circumscribe or 
supersede the legislative and administrative authority of the provinces. 

“Such a procedure cannot, their Lordships think, be justified, consistently with the gov~ 
erning principles of the Canadian constitution as enumerated and established by the judg- 
ments of this board. The language of sections 91 and 92 (which establish ‘interlacing and 
independent legislative authorities, Great West Saddlery v. The King, supra) being 
popular rather than scientific, the necessity was recognized at an early date of construing 
words describing a particular subject-matter by reference to the other part of both sections. 
As Sir Montague Smith observed, in a well-known passage in the judgment in Citizens 
Insurance Company v. Parsons, 7 A. C. at p. 109, ‘The two sections must be read together 
and the language of one interpreted and, where necessary, modified by that of the other.’ 
The scope of the powers received by the Dominion under item 27, section 91, is not to be 
ascertained by obliterating the context, in which the words are placed, in disregard to this 
rule.” 


If, therefore, this legislation is one substantially in relation to property and 
civil rights, this case applies and governs here. 

I very much regret having to arrive at a conclusion adverse to the validity, 
in so far as it affects the respondent commission, of this Act. It has been a 
successful experiment in warding off industrial difficulties in many cases, all the 
more to be recognized in view of one of its provisions possibly thought to be 
unavoidable. Its capacity for service would, in my humble judgment, have 
been enhanced if it had provided an absolutely independent tribunal, instead of 
one in which two of the members are almost necessarily imbued with opposing 
views, and nominated by the contending parties. As its function is delay, 
consideration and publicity, its present shape practically compels the parties 
and the public to rely upon one member of the board who may happen to be 
chosen by the other two, and whose views may possibly be detached, from the 
prepossessions of either side. | 

I think the appeal must be dismissed with costs and judgment entered for 
the respondents in the action, in accordance with these reasons, for the relief 
they seek, with costs. 
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IV.—JUDGMENT OF THE JUDICIAL COMMITTEE OF THE PRIVY 
; COUNCIL 


PRIVY COUNCIL APPEAL NO. 99 OF 1924 


The Toronto Electric Commissioners, Appellants, v. Colin G. Snider and others, 
Respondents, and The Attorney General of Canada and the Attorney 
General of Ontario, Interveners, from The Appellate Division of the Supreme 
Court of Ontario. 

Judgment of the Lords of the Judicial Committee of the Privy Council, 

delivered the 20th January, 1925. 

Present at the Hearing: Viscount Haldane, Lord Dunedin, Lord Atkinson, 

Lord Wrenbury, Lord Salvesen. 


(Delivered by Viscount Haldane) 


It is always with reluctance that their Lordships come to a conclusion 
adverse to the constitutional validity of any Canadian statute that has been 
before the public for years as having been validly enacted, but the duty incum- 
bent on the Judicial Committee, now as always, is simply to interpret the British 
North America Act and to decide whether the statute in question has been within 
the competence of the Dominion Parliament under the terms of section 91 of 
that Act. In this case the Judicial Committee have come to the conclusion that 
it was not. To that conclusion they find themselves compelled, alike by the 
structure of section 91 and by the interpretation of its terms that has now been 
established by a series of authorities. They have had the advantage not only 
of hearing full-arguments on the question, but of having before them judgments 
in the Courts of Ontario, from which this appeal to the Sovereign in Council 
came directly. Some of these judgments are against the view which they them- 
selves take, others are in favour of it, but all of them are of a high degree of 
thoroughness and ability. 

The particular exercise of legislative power with which their Lordships are 
concerned is contained in a well-known Act, passed by the Dominion Parliament 
in 1907 and known as The Industrial Disputes Investigation Act. As it now 
stands it has been amended by subsequent Acts, but nothing turns, for the pur- 
poses of the question now raised, on any of the amendments that have been 
introduced. 

The primary object of the Act was to enable industrial disputes between 
any employer in Canada and any one or more of his employees, as to “ matters 
or things affecting or relating to work done or to be done by him or them, or 
as to the privileges, rights and duties of employers or employees (not involving 
any such violation thereof as constitutes an indictable offence)”’, relating to 
wages or remuneration, or hours of employment; sex, age or qualifications of 
employees, and the mode, terms and conditions of employment; the employment 
of children or any person, or classes of persons; claims as to whether preference 
of employment should be given to members of labour or other organizations; 
materials supplied or damage done to work; customs or usages, either general or 
in particular districts; and the interpretation of agreements. Hither of the parties 
to any such dispute was empowered by the Act to apply to the Minister of Labour 
for the Dominion for the appointment of a Board of Conciliation and Inves- 
tigation, to which Board the dispute might be referred. The Act enabled the 
Governor in Council to appoint a Registrar of such Boards, with the duty of 
dealing with all applications for reference, bringing them to the notice of the 
Minister, and conducting the correspondence necessary for the constitution of the 
Boards. The Minister was empowered to establish a Board when he thought 
fit, and no question was to be raised in any Court interfering with his decision. 
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Each Board was to consist of three members to be appointed by the Minister, 
one on the recommendation of the employer, one on that of the employees, and 
the third, who was to be Chairman, on the recommendation of the members so 
chosen. If any of them failed in this duty the Minister was to make the appoint- 
ment. The department of the Minister of Labour was to provide the staffs 
required. The application for a Board was to be accompanied by a statutory 
declaration showing that, failing adjustment, a lockout or strike would probably 
occur. | | 

The Board so constituted was to make inquiry and to endeavour to effect 
a settlement. If the parties came to a settlement the Board was to embody it 
in a memorandum of recommendation, which, if the parties had agreed to it in 
writing, was to have the effect of an award on a reference to arbitration or one 
made under the order of a court of record. In such a case the recommendation 
could be constituted a rule of Court and enforced accordingly. If no such 
settlement was arrived at, then the Board was to make a full report and a recom- 
mendation for settlement to the Minister, who was to make it public. 

The Boards set up were given powers to summon and to enforce the atten- 
dance of witnesses, to administer oaths and to call for business books and other 
documents, and also to order into custody or subject to fine, in case of dis- 
obedience or contempt. The Board was also empowered to enter any premises 
where anything was taking place which was the subject of the reference and to 
inspect. This power was also enforceable by penalty. The parties were to be 
represented before the Board, but no counsel or solicitors were to appear 
excepting by consent and subject to the sanction of the Board itself. The pro- 
ceedings were normally to take place in public. 

By section 56 of the Act, in the event of a reference to a Board, it was made 
unlawful for the employer to lock out or for the employees to strike on account 
of any dispute prior to or pending the reference, and any breach of this provi- 
sion was made punishable by fine. By section 57, employers and employed 
were both bound to give at least thirty days’ notice of an intended change 
affecting conditions of employment with respect to wages or hours. In the 
event of a dispute arising over the intended change, until the dispute had been 
finally dealt with by a Board and a report had been made, neither employers 
nor employed were to alter the conditions, or lock out or strike, or suspend 
employment or work, and the relationship of employer and employee was to 
continue uninterrupted. If, in the opinion of the Board, either party were to 
use this or any other provision of the Act for the purpose of unjustly maintain- 
ing a given condition of affairs through delay, and the Board were so to report 
to the Minister, such party was to be guilty of an offence and liable to penalties. 

By section 63 (a), where a strike or lockout had occurred or was threat- 
ened, the Minister was empowered, although neither of the parties to the dis- 
pute had applied for one, to set up a Board. He might also, under the next 
section, without any application, institute an inquiry. 

Whatever else may be the effect of this enactment, it is clear that it is 
one which could have been passed, so far as any province was concerned, by 
the provincial legislature under the powers conferred by section 92 of the 
British North America Act. For its provisions were concerned directly with 
the civil rights of both employers and employed in the province. It set up a 
Board of Inquiry which could summon them before it, administer to them 
oaths, call for their papers and enter their premises. It did no more than 
what a provincial legislature could have done under head 15 of section 92, when 
it imposed punishment by way of penalty in order to enforce the new restric- 
tions on civil rights. It interfered further with civil rights when, by section 
56, it suspended liberty to lock out or strike during a reference to a Board. 
It does not appear that.there.is anything.in.the.Dominion Act. which could not 
have been enacted by.the Legislature of Ontario, excepting one provision. “The” 
field for the operation of the Act was made the whole of Canada. bie 
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In 1914 the Legislature of the province of Ontario passed a Trade Disputes 
Act which substantially covered the whole of these matters, so far as Ontario 
was concerned, excepting in certain minor particulars. One of these was the 
interference in the Dominion Act with the right to lock out or strike during an 
inquiry. This was not reproduced in the ‘Ontario Act. Another difference was 
the necessary one that the operation of the Ontario Act was confined to that 
province, instead of extending to other parts of Canada. It was, of course, 
open to the legislatures of the other provinces to enact similar provisions, and 
some oi them appear to have done so. 

Subject to variations such as these there is, in the Ontario Act, little 
alteration in substance of the provisions of the Dominion statute. The Lieu- 
tenant-Governor of the Provincial Council, instead of the Minister of Labour, 
appoints the Registrar. There are to be set up two different kinds of statutory 
Council, one of Conciliation, the four members of which are to be nominated 
by the parties, the other a Council of Arbitration, consisting of three members, 
‘two of whom are to be appointed by the Lieutenant-Governor of the province 
on the recommendation of the parties, and the third, the chairman, to be nom- 
inated by the Lieutenant-Governor on failure of the parties to agree and name. 
The Mayor of any city or town in the province, on being notified that a strike 
or lockout is impending, may inform the Registrar of the fact, and a Council 
‘of Arbitration may then be empowered to inquire and to mediate. Unless 
there is an agreement by one or both of the parties, in which case the award 
of the Council may be enforced as on an arbitration, there is no power given to 
suspend the right to strike or lock out. 

It is clear that this enactment was one which was competent to the legis- 
lature of a province under section 92. In the present case the substance of it 
was possibly competent, not merely under the head of property and civil rights 
in the province but also under that of municipal institutions in the pro- 
vince. For the appellants are incorporated, by the province, a public utility 
commission within the definition in chapter 204 of the Revised Statutes of 
Ontario, 1914, relating to the constitution and operation of works for supply- 
ing public utilities by municipal corporations and companies, and are 
employers within the meaning of the Ontario Trade Disputes Act already 
referred to. Their function is to manage the municipal electric light, heat and 
power works of the city of Toronto. 

The primary respondents in this appeal are the members of a Board of 
Conciliation appointed by the Dominion Minister of Labour under the Act 
first referred to. There was a dispute in 1923 between the appellants and a 
number of the men whom they employed, which dispute was referred to the 
first respondents, who proceeded to exercise the powers given by the Dominion 
Act. The appellants then commenced an action in the Supreme Court of On- 
tario for an injunction to restrain these proceedings, on the allegation that the 
Dominion Act was ultra vires. The Attorneys General of Canada and of 
Ontario were notified and made parties as intervenants. 

There was a motion for an interim injunction, which was heard by Orde, 
J., who, after argument, granted an injunction till the trial. The action was 
tried by Mowat, J., who intimated his dissent from the view of the British 
North America Act taken by Orde, J., who was co-ordinate in authority with 
him, according to which view the Dominion Act was ultra vires. He, therefore, 
as he had power by the Provincial Judicature Act to do, directed the action to 
be heard by a Divisional Court, and it was ultimately heard by the Appellate 
Division of the Supreme Court of Ontario (Mulock, C. J., Magee, Hodgins, 
Ferguson and Smith, J. J. A.). The result was that by the majority (Hodgins 
J. A., dissenting) the action of the appellants was dismissed. 

The broad grounds of the judgment of the majority, which will be referred 
to later on, was that the Dominion Act was not a law relating to matters as to 
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which section 92 conferred exclusive jurisdiction, but was a law within the 
competence of the Dominion Parliament, inasmuch as it was directed to the 
_regulation of trade and. commerce throughout Canada, and to the protection 
of the national peace, order and good government, by Treason of (a) confining, 
within limits, a dispute which might spread over all the provinces; (b) inform- 
ing the general public in Canada of the nature of the dispute, and (c) bringing 
public opinion to bear on it. The power of the Dominion Parliament to legis- 
late in relation to criminal law, under head 27 of section 91, was also considered 
to apply. | 

Before referring to these grounds of judgment their Lordships, without 
repeating at length what has been laid down by them in earlier cases, desire to 
refer briefly to the construction which, in their opinion, bas been authoritatively 
put on sections 91 and 92 by the more recent decisions of the Judicial Committee. 
The Dominion Parliament has, under the initial words of section 91, a general 
power to make laws for Canada. But these laws are not to relate to the classes 
of subjects assigned to the Provinces by section 92, unless their enactment falls 
under heads specifically assigned to the Dominion Parliament by the enumer- 
ation in section 91. When there is a question as to which legislative authority 
has the power to pass an Act, the first question must therefore be whether the 
subject falls within section 92. Even if it does, the further question must be 
answered, whether it falls also under an enumerated head in section 91. If so, 
the Dominion has the paramount power of legislating in relation to ihc LE cae 
subject falls within neither of the sets of enumerated heads, then the Dominion 
may have power to legislate under the general words at the beginning of section 
91. 

Applying this principle, does the subject of the legislation in controversy 
fall fully within section 92? For the reasons already given their Lordships 
think that it clearly does. If so, is the exclusive power prima facie conferred on 
_ the Province trenched on by any of the overriding powers set out specifically in 
section 91? It was, among other things, contended in the argument that the 
Dominion Act now challenged was authorized under head 27, “the Criminal Law 
except the Constitution of Courts of Criminal Jurisdiction, but including the 
Procedure in Criminal Matters.” It was further suggested in the argument that 
the power so conferred is aided by the power conferred on the Parliament of 
Canada to establish additional Courts for the better administration of the laws 
of Canada. 

But their Lordships are unable to accede to these contentions. They think 
that they cannot now be maintained successfully, in view of a series of decisions 
in which this Board has laid down the interpretation of section 91 (27) in the 
British North America Act on the point. In the most recent of these cases, that 
of the Reciprocal Insurers (1924) A. C. 328, at p. 342, Mr. Justice Duff stated 
definitely the true interpretation, in delivering the judgment of the Judicial 
Committee. Summing up the effect of the series of previous decisions relating 
to the point, he said:— 

“Tn accordance with the principle inherent in these decisions their Lordships think it is 
no longer open to dispute that the Parliament of Canada cannot, by purporting to create 
penal sanctions under section $1, head 27, appropriate to itself exclusively a field of juris- 
diction 1n which, apart from such a procedure, it could exert no legal authority, and that 
if when examined as a whole, legislation in form criminal is found, in aspects and for 
purposes exclusively within the provincial sphere, to deal with matters committed to the 
provinces, it cannot be upheld as valid.” 


In the earlier Board of Commerce case (1922) A.C. 191 the principle to be 
applied was laid down in the same way. It was pointed out that the Dominion 
had exclusive legislative power to create new crimes “where the subject-matter 
is one which, by its very nature, belongs to the domain of criminal jurisprudence.” 


. 


But “it is quite another thing, first to attempt to interfere with a class of subject 
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committed exclusively to the provincial legislature, and then to justify this by 
enacting ancillary provisions designated as new phases of Dominion criminal 
law, which require a title to so interfere as the basis of their application.” 

Their Lordships are of opinion that, on authority as well as on principle, 
they are to-day precluded from accepting the arguments that the Dominion Act 
in controversy can be justified as being an exercise of the Dominion power under 
section 91 in relation to criminal law. What the Industrial Disputes Investi- 
gation Act, which the Dominion Parliament passed in 1907, aimed at accomplish- 
ing was to enable the Dominion Government to appoint anywhere in Canada a 
Board of Conciliation and Investigation to which the dispute between an employer 
and his employees might be referred. The Board was to have power to enforce 
the attendance of witnesses and to compel the production of documents. It 
could under the Act enter premises, interrogate the persons there, and inspect the 
work. It rendered it unlawful for an employer to lock out or for a workman to 
strike, on account of the dispute, prior to or during the reference, and imposed 
an obligation on employees and employers to give thirty days’ notice of any 
intended change affecting wages or hours. Until the reference was concluded 
neither were to alter the conditions with respect to these. It is obvious that these 
provisions dealt with the civil rights, and it was not within the power of the 
Dominion Parliament to make this otherwise by imposing merely ancillary. 
penalties. The penalties for breach of the restrictions did not render the statute 
the less an interference with civil rights in its pith and substance. The Act is 
not one which aims at making striking generally a new crime. Moreover, the 
employer retains under the general common law a right to lock out, only slightly 
interfered with by the penalty. In this connection their Lordships are therefore 
of opinion that the validity of the Act cannot be sustained. 

The point was also put in a somewhat different form. It was said that the 
criminal law in Canada was in its foundation the criminal law of England as at 
17th September, 1792; that, according to the criminal law of England as at that 
date, a strike was indictable as a conspiracy; that, consequently strikes were 
within the ambit of the criminal law; and that, as a law either declaring strikes 
illegal as at common law, or making them illegal, would be a proper enactment 
of the criminal law, so, though this is rather a non-sequitur, it was only a branch 
of that law to enact provisions which should have the effect of preventing strikes 
coming into existence. 

It is not necessary to investigate or determine whether a strike is per se a 
crime according to the law of England in 1792. A great deal has been said on 
the subject and contrary opinions expressed. Let it be assumed that it was. It 
certainly was so only on the ground of conspiracy. But there is no conspiracy 
involved in a lockout; and the statute under discussion deals with lockouts parr 
ratione as with strikes. It would be impossible, even if it were desirable, to 
separate the provisions as to strikes from those as to lockouts so as to make ‘the 
one fall under the criminal law while the other remained outside it; and, there- 
fore, in their Lordships’ opinion this argument also fails. 

Nor does the invocation of the specific power in section 91 to regulate trade 
and commerce assist the Dominion contention. In Citizens Insurance Com- 
pany v. Parsons (7 A.C. at p. 112) it was laid down that the collocation of this 
head (No. 2 of section 91), with classes of subjects enumerated of national and 
general concern, indicates that what was in the mind of the Imperial Legisla- 
ture when this power was conferred in 1867 was regulation relating to general 
trade and commerce. Any other construction would, it was pointed out, have 
rendered unnecessary the specific mention of certain other heads dealing with 
banking, bills of exchange and promissory notes, as to which it had been signifi- 
cantly deemed necessary to insert a specific mention. The contracts of a par- 
ticular trade or business could not, therefore, be dealt with by Dominion 
legislation so as to conflict with the powers assigned to the provinces over 
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roperty and civil rights relating to the regulation of trade and commerce. The 
N cicaion power has a really definite effect when applied in aid of what the 
Dominion Government are specifically enabled to do independently of the 
general regulation of trade and commerce, for instance, in the creation of 
Dominion companies with power to trade throughout the whole of Canada. 
This was shown in the decision in John Deere Plow Company. v. Wharton 
(1915) A.C., at p. 340. The same thing is true of the exercise of an emergency 
power required as on the occasion of war, in the interest of Canada as a whole, 
a power which may operate outside the specific enumerations in both section 
91 and 92. And it was observed in the Alberta case, in reference to attempted 
Dominion legislation about insurance, that it must now be taken that the 
authority to legislate for the regulation of trade and commerce does not extend 
to the regulation, for instance, by a licensing system, of a particular trade in 
which Canadians would otherwise be free to engage in the provinces (see (1916) 
1 A.C. at p. 596). It is, in their Lordships’ opinion, now clear that, excepting 
so far as the power can be invoked in aid of capacity conferred independently 
under other words in section 91, the power to regulate trade and commerce can- 
not be relied on as enabling the Dominion Parliament to regulate civil rights 
in the Provinces. 

A more difficult question arises with reference to the initial words of sec- 
tion 91, which enable the Parliament of Canada. to make laws for the peace, 
order and good government of Canada in matters falling outside the provincial 
powers specifically conferred by section 92. For Russell v. The Queen (7 A.C., 
829) was a decision in which the Judicial Committee said that it was within the 
competency of the Dominion Parliament to establish a uniform system for 
prohibiting the liquor traffic throughout Canada excepting under restrictive 
conditions. It has been observed subsequently by this Committee that it is 
now clear that it was on the ground that subject-matter lay outside provincial 
powers, and not on the ground that it was authorized as legislation for the 
regulation of trade and commerce, that the Canada Temperance Act. was sus- 
tained (see the Alberta case (1916) 1 A.C., at p. 695). But even on this footing 
it is not easy to reconcile the decision in Russell v. The Queen with the subse- 
quent decision in Hodge v. The Queen (9 A.C. 117) that the Ontario Liquor 
License Act, with the powers of regulation which it entrusted to local authori- 
ties in the province, was intra vires of the Ontario Legislature. Still more 
difficult is it to reconcile Russell v. The Queen with the decision given later by 
the Judicial Committee that the Dominion licensing statute, known as the 
‘ McCarthy Act, which sought to establish a local licensing system for the liquor 
traffic throughout the Dominion, was ultra vires of the Dominion Parliament. 
As to this last decision it is not without significance ‘that the strong Board 
which delivered it abstained from giving any reasons for their conclusion. They 
did not in terms dissent from the reasons given in Russell v. The Queen. They 
may have thought that the case was binding on them as deciding that the par- 
ticular Canada Temperance Act of 1886 had ‘been conclusively held valid, on 
the ground of fact that at the period of the passing of the Act the circumstances 
of the time required it in an emergency affecting ‘Canada as a whole. The 
McCarthy Act, already referred to, which was decided to have been ultra vires 
of the Dominion Parliament, was dealt with in the end of 1885. Ten years 
subsequently another powerful Board decided the case of the Attorney-General 
for Ontario v. Attorney-General for the Dominion and the Distillers’ and 
Brewers’ Association (1896) A.C. 348. Lord Herschell and Lord Davey, who 
had been the leading counsel in the McCarthy case, sat on that Board, along 
with Lord Halsbury, who had presided at it. In delivering the judgment, Lord 
Watson used in the latter case significant language:— 

“The judgment of this Board in Russell y. Regina, has relieved their Lordships from 
the difficult duty of considering whether the Canada Temperance Act of 1886 relates to the 
peace, order and good government of Canada in such a sense as to bring its provisions 
within the competency of the Canadian Parliament.” 
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That decision, he said, must be accepted as an authority to the extent to 
which it goes, namely, that 

“the restrictive provisions of the Act of 1886, when they have been duly brought into 
operation in any provincial area within the Dominion, must receive effect as valid enact- 
ments relating to the peace, order and good government of Canada.” 


The Board held that, on that occasion, they could, not inconsistently with 
Russell v. The Queen, declare a statute of the Ontario Legislature establishing 
provincial liquor prohibitions to be within the competence of a provincial legis- 
lature, provided that the locality had not already adopted the provisions of 
the Dominion Act of 1886. 

It appears to their Lordships that it is not now open ‘to them to treat 
Russell v. The Queen as having established the general principle that the mere 
fact that Dominion legislation is for the general advantage of Canada or is 
such that it will meet a mere want which is felt throughout the Dominion, 
renders it competent if it cannot be brought within the heads enumerated 
specifically in section 91. Unless this is so, if the subject-matter falls within 
any of the enumerated heads in section 92, such legislation belongs exclusively 
to provincial competency. No doubt there may be cases arising out of some 
extraordinary peril to the national life of Canada, as a whole, such as the cases 
arising out of a war, where legislation is required of an order that passes beyond 
the heads of exclusive provincial competency. Such ‘cases may be dealt with 
under the words at the commencement of section 91, conferring general powers 
in relation to peace, order and good government, simply because such cases are 
not otherwise provided for. But instances of this, as was pointed out in the 
judgment in the Fort Frances Pulp case (1923) A. C. 695, are highly exceptional. 
Their Lordships think that the decision in Russell v. The Queen can only be 
supported to-day, not on the footing of having laid down an interpretation, 
such as has sometimes been invoked of the general words at the beginning 
of section 91, but on the assumption of the Board, apparently made at the time 
of deciding the case of Russell v. The Queen, that the evil of intemperance at 
that time amounted in Canada to one so great and so general that at least for 
the period it was a menace to the national life of Canada so serious and pressing 
that the National Parliament was called on to intervene to protect the nation 
from disaster. An epidemic of pestilence might conceivably have been regarded 
as analogous. It is plain from the decision in the Board of Commerce case that 
the evil of profiteering could not have been so invoked; for provincial powers, 
if exercised, were adequate to it. Their Lordships find it difficult to explain the 
decision in Russell v. The Queen as more than a decision of this order upon 
facts, considered to have been established at its date rather than upon general 
law. 

The judgments in the Court below express differing views. Orde, J., granted 
an interim injunction, restraining the first respondents from interfering with the 
business of the appellants and from entering on their premises, or examining 
their works or employees, and from exercising their compulsory powers as a 
Board of Conciliation and Investigation under the Dominion Act, and from 
interfering with the property and civil or municipal rights of the appellants. 
He held that the Dominion legislation interfered with provincial rights under 
section 92 in a fashion which could not be supported under any of the enumer- 
ated heads in section 91, and therefore could not be sustained by invoking the 
general words with which that section commences. The decision in the Fort 
Frances Pulp case (wbi supra) afforded no analogy on which such a contention 
as this last could be based. 

Mowat, J., dissenting from this reasoning, referred the trial of the action 
to a Divisional Court. He thought that the legislation in question was a matter 
of national importance, dealing with a subject which affected the body politic 
of the Dominion, as in Russell v. The Queen (ubi supra). 
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In the Appellate Division, Mulock, C. J., Smith, J. A., and Magee J. A., 
concurred in the judgment delivered by Ferguson, J. A. That learned Judge 
held that the Act in question was not, “in its pith and substance,’ an Act 
relating to merely provincial matters falling within section 92, but related to 
industrial disputes which might develop into disputes affecting, not only the 
immediate parties, but the national welfare, peace, order and safety. He cited 
the analogy of the Australian Constitution Act, which, by section 51, placed 
such disputes within the competence of the Australian Parliament when they 
extended beyond the limits of any single state. He was of opinion that, even 
if the Dominion legislation actually interfered with provincial powers, it might 
be supported if necessary as dealing with the interest of the peace, order and 
good government of Canada, but he thought that it was not necessary to go 
further in point of principle than to treat Russell v. The Queen (wb7z supra) as 
showing that, where an abnormal condition in a great emergency demanded it, 
the Parliament of Canada might legislate for such a case without even trenching 
on the powers allocated to the Provinces under section 92. He also thought 
that the Act was not one to control or regulate contractual or civil rights, but 
that its object was to authorize inquiry into conditions or disputes, and that the 
prevention of crimes, the protection of public safety, peace and order, and the 
protection of trade and commerce, were of its pith and substance and para- 
mount purpose. The Act could also be supported as Dominion legislation under 
the overriding enumerated heads of section 91, as being legislation in relation 
to the regulation of trade and commerce, and also to the criminal law. 

Hodgins, J. A., dissented. In his view industrial strife was nothing more 
than the result of an undesirable use of the civil right to cease work in the 
operation of various businesses. The argument in support of the Act was 
practically an endeavour to invent a new field, which was only a department 
or development of one of those exclusively possessed by provincial legislatures. 
Nor was the matter made better by the contention that the Act, when examined 
in the light of evidence adduced, dealt with a subject which transcended pro- 
vincial limits and was of Dominion importance. It was, no doubt, true that, 
owing to the highly organized methods of modern labour, strikes might spread 
and extend to other businesses. This might happen, and the state of things 
might conceivably reach a height in which it became comparable to war, faminé, 
or rebellion, and justify Dominion action. But on the only facts proved, in — 
the learned Judge’s view, this Act could not be supported as dealing with a 
case of (1) emergency, or (2) general Canadian interest and importance, or (3) 
with a power conferred under any of.the enumerated heads in section 91. No 
great national emergency was shown to have existed when the statute was 
enacted in 1907, or to have occurred since, and the statute was not framed so 
as to come into operation only when such emergency arose. The statute was 
further not framed so as to confer the drastic powers that would be necessary in 
such a case, but was based on the normal working of industrial relations which 
often required time and patience and some restraint if dislocation was to be 
avoided. It was essentially a relative measure. The special and exceptional 
conditions of emergency required by the judgments in the Board of Commerce 
and Fort Frances Pulp cases (ubi supra) did not appear to him to have existed 
in point of fact. So far as anticipations of changes in the future were concerned, 
Hodgins, J. A., thought that the question was whether regulation of civil rights 
or invasion of property rights in the fashion provided by the Act, in order to 
bring about a uniform and desirable method of dealing with industrial disputes, 
admirable as its purpose might be, could be valid in view of the exercise of the 
powers given to the provinces. That the provinces had such powers, as com- 
plete as those in this Act given to the Dominion, he entertained no doubt. 
Several provinces had on their statute books legislation of much the same kind. 
Even granting the national importance of the question, the whole success of this 
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method of dealing with it depended on the capacity to seize on local disputes and 
their conditions, and to manage the exercise of civil rights in relation to them. 
The circumstance that the dispute might spread to other provinces was not 
enough in itself to justify Dominion interference, if such interference affected 
property and civil rights. The province in the present case was simply the 
scene of municipal action. As the result of his consideration of the principles 
laid down for the interpretation of the British North America Act, the learned 
Judge was of opinion that the Act could not stand. ih 

Their Lordships have examined the. evidence produced at the trial. Thea | 
concur in the view taken of it by Hodgins, J. A. They are of opinion that 1 
does not prove any emergency putting the national life of Canada in unanti- 
cipated peril such as the Board which decided Russell v. The Queen may be 
considered to have had before their minds. 

As the result of consideration, their Lordships have come to the conclusion 
that they ought humbly to advise the Sovereign that the appeal should be 
allowed, and that judgment should be entered for the appellants for the declara- 
tion and injunction claimed. There should be no costs, either of this appeal or 
in the Courts below and any costs paid under the judgment of the Appellate 
Division of the Supreme Court ought to be repaid. | 
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V.—CASE FOR THE APPELLANTS BEFORE THE JUDICIAL 
COMMITTEE OF THE PRIVY COUNCIL 


IN THE PRIVY COUNCIL 
No. 99 of 1924 
On Appeal from the Appellate Division of the Supreme Court of Ontario 


Between Toronto Execrric Commissioners, (Plaintiffs) Appellants, AND 
Coun G. Sniner, J. G. O’DonogHun anp F. H. McGutean, (Defendants) 
Respondents, AND THe ArrorRNEY GENERAL OF CANADA AND THE ATTORNEY 
GENERAL OF Ontario, Intervenants. 


CASE FOR THE APPELLANTS 


1. This is an appeal by special leave from the judgment of the Appellate 
Division of the Supreme Court of Ontario dated the 22nd day of April, 1924, 
dismissing by a majority of four to one the appellants’ action, on a reference 
to that court by the trial judge (Mowat J.) under section 32 of the Judica- 
ture Act, R.S.O., chap. 56, subsections 3 and 4 which read:— 

(3) If a judge deems a decision previously given to be wrong and of sufficient import- 
ove ie be considered in a higher court he may refer the case before him to a Divisional 
‘ourt. 

(4) Where a case is so referred it shall be set down for hearing and notice of hearing 

shall be given in like manner as in the case of an appeal to a Divisional Court. 


2. The question in dispute is whether a Dominion statute “to aid in the 
prevention and settlement of strikes and lockouts in mines and industries con- 
nected with public utilities” and known as “The Industrial Disputes Investi- 
cation Act 1907” 6 and 7 Edward VIL., chapter 20, with the amendments thereto 
(hereinafter referred to as “ The Industrial Disputes Act”’) is within the powers 
of the Parliament of Canada having regard to the provisions of section 91 and 
92 of the British North America Act. 

The Industrial Disputes Act and sections 91 and 92 of the British North 
America Act and the Acts constituting the appellants are printed in the joint 
appendix. 

3. The appellants are a Board of Commissioners appointed under the 
provisions of section 16 and 17 of 1 George V, chapter 119 (Ontario) [an Act 
respecting the City of Toronto] to manage the Municipal Electric Light, Heat 
and Power Works of the city of Toronto, having the duties and powers of com- 
missioners under the Public Utilities Act, R.S.O. (1914), chapter 204, and by 
section 34, subsection (2) and section 36, subsection (1) of the last mentioned 
Act, the appellants are a body corporate. 

4. The appellants in managing and operating the said Electric Light, Heat 
and Power Works of the municipality of the city of Toronto enfploy linemen, 
line foremen, and other mechanics and workmen, said to be members of the 
Canadian Electrical Trades Union, Toronto Branch. 

5. On or about the 22nd day of June, 1923, James T. Gunn and George 
W. McCollum, describing themselves as business manager and financial 
secretary, respectively, of the Canadian Electrical Trades Union, Toronto 
Branch, and as alleged by them on the authority of a vote of the majority of 
the members of the said Trades Union Branch, made an application in writing 
to the Registrar for the appointment of a board under the Industrial Disputes 
Act alleging in the said application a dispute between the appellants and the 
said Trades Union Branch over the wages and working conditions of the 
employees. 
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6. The Deputy Minister of Labour, by letter dated the 25th day of June, 
1923, notified the appellants of the said application and in pursuance of the 
practice of the Department of Labour, asked the consent of the appellants to 
the establishment of a board so that no question of jurisdiction under the 
Industrial Disputes Act should arise. After some correspondence between the 
appellants and the Minister of Labour or the Department of Labour the appel- 
lants declined to proceed under the Industrial Disputes Act. The appellants 
were advised by the Deputy Minister of Labour in a telegram dated the 24th 
day of July, 1928, that the Minister of Labour had that day formally estab- 
lished a Board of Conciliation and Investigation under the Industrial Disputes 
Act, and had appointed as a member. of the board on the recommendation of 
the employees, the Respondent Defendant J. G. O'Donoghue and the appellants 
were asked to recommend some person for appointment as a member of the said 
board on their behalf. The appellants declined to make any recommendation 
and by letter dated the 30th July, 1923, the Deputy Minister of Labour and 
Registrar informed the appellants that the minister acting under section 8 of 
the Industrial Disputes Act had appointed the Respondent F. H. McGuigan as 
‘a member of the board on the appellants’ behalf. Finally the appellants were 
advised by telegram from the Deputy Minister of Labour and Registrar dated 
the 1st day of August, 1923, that the Minister of Labour had appointed the 
Respondent Colin G. Snider as chairman of the board upon the joint recom- 
mendation of the Respondents O’Donoghue and McGuigan. Each of the 
respondents accepted his said appointment and the respondents proceeded to 
act as a board under the Industrial Disputes Act. 


7. At the first meeting of the said board called for and held on the 7th day 
of August, 1923, the appellants appeared by counsel and objected to the estab- 
lishment of the board on the ground that the Industrial Disputes Act is not 
within the powers of the Dominion Parliament and that in any case the Minister 
of Labour had no jurisdiction to apply the said Act to the appellants who were 
managing the property of the municipality of the city of Toronto in the oper- 
ation of a public utility of the municipality, namely, the distribution of light, 
heat and power within that municipality. 

8. The Board of Conciliation and Investigation at a meeting on the follow- 
ing day, the 8th day of August, adjourned until the 20th day of August for the 
purpose of communicating with the department and determining upon the course 
they should pursue, and on the said last mentioned date the chairman of the 
said board announced that the board would proceed forthwith under the Indus- 
trial Disputes Act, and subsequently upon the same day the appellants were 
served with the notice of appointment to proceed. 


9. On the 21st day of August, 1923, the appellants commenced this action 
by writ of summons bearing that date and claimed a declaration that the 
respondents were acting without lawful authority as a board under the Industrial 
Disputes Act and its amendments in respect of the alleged dispute between the 
appellants and certain of their employees and an injunction and upon appli- 
cation of the appellants and notice to the respondents and the Attorney-General 
of Canada and the Attorney-General of Ontario, all parties, except the Attorney- 
General for the Dominion of Canada, being represented upon the hearing, an 
interim injunction was granted by the Honourable Mr. Justice Orde on the 29th 
day of August, 1923, restraining the respondents until the trial or other final 
disposition of the action from interfering with the business of the appellants and 
from entering upon their premises or of examining their works or employees 
upon their premises and from exercising any of the compulsory powers contained 
in sections 30, 31, 32, 33, 34, 35, 36, 37 and 38 of the Industrial Disputes Act 
or any of the compulsory powers conferred by the said Act or any amendments 
thereto upon the respondents as a Board of Conciliation and Investigation under 
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the said Act, and from interfering in any way with the property and civil rights 
or the municipal rights of the appellants. 

10. The Honourable Mr. Justice Orde delivered a considered judgment 
upon the said application in which he stated that:— 

The Act in question here, in my judgment, purports to interfere in the most direct 
and positive manner with the civil rights of employers and employees, and also with the 
municipal institutions of this province, both subject matters of legislation exclusively 
assigned to the provinces by numbers 8 and 18 of the subjects enumerated in section 92 
(B.N.A. Act). That the operation of an electric lighting, heating and power system for 
municipal purposes is within the competence of a provincial legislature was held by a 
Divisional Court in Smith v. City of London (1909) 20 O.L.R. 133, and the system is none 
the less a municipal one merely because it is operated by a commission having a separate 
corporate existence, but nevertheless a distinct department of the municipal government 
of the city of Toronto constituted by special legislation, for that purpose, of the provincial 
legislature. 


11. Pleadings were thereupon delivered in the action the appellants taking 
the ground that the Industrial Disputes Act is not within the powers conferred 
on the Parliament of Canada by the British North America Act because (1) it 
deals with property and civil rights, one of the classes of subjects (class 13) 
exclusively assigned to the provincial legislature by section 92 of the British 
North America Act and (2) it interferes with municipal institutions and is an 
interference with a local work or undertaking, subjects (classes 8 and 10) 
exclusively assigned to the provincial legislatures by section 92 of the British 
North America Act. 

12. The action was tried before the Honourable Mr. Justice Mowat on the 
19th, 20th, 21st, 29th and 30th days of November, 1923, who, after hearing all 
parties including the Attorney General for Canada and the Attorney General for 
Ontario reserved judgment and, on account of his differing from the opinion 
of the Honourable Mr. Justice Orde, on the 15th day of December, 1923, 
referred the action to a Divisional Court of the Appellate Division of the 
Supreme Court of Ontario in pursuance of section 32 of the Judicature Act, 
R.S.O. chapter 56, subsections 3 and 4. | 

13. The judgment of Mr. Justice Ferguson, agreed to by the majority 
of the Court of Appeal was that the Industrial Disputes Act fell within the 
exclusive jurisdiction given to the Dominion Parliament under (a) Class 2 of 
section 91—the regulation of trade and commerce, and (b) Class 27 of section 91 
the Criminal Law except the constitution of Courts of Criminal Jurisdiction. 
As to the Act in question falling within Class 2 of section 91 Mr. Justice 
Ferguson held:— | 
that the “employers” named in subsection (c) of section 2 of the Industrial Disputes 
Act are dealers and vendors in articles of trade and commerce as well as producers thereof, 
and that the legislation here in question may be read as being legislation to prevent the 
shutting down and the stopping of plants and industries which vend and deal in articles 
of trade and commerce, which by reason of their very nature are of national importance. 


As to the Act in question falling within Class 27 of section 91, Mr. Justice 
Ferguson held that:— 
the power to make law in relation to the criminal law in its widest sense, includes power 
to make laws a paramount purpose of which is the prevention of public wrongs and crime, 
and the maintenance of public safety, peace and order, and that the power of defining 
what shall constitute a crime, and providing for punishment is only a part of the power 
Cera ae the Dominion Parliament, by Class 27, section 91, of the British North 

merica Act. 


Mr. Justice Hodgins (dissenting) was of opinion:— 
(1) That the Industrial Disputes Act when examined is not based 
on the existence or apprehension of a state of emergency. 


(2) That the Act trenches on the provincial powers to legislate in 
regard to “Property and civil rights” and “Municipal institutions.” 
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(3) That the Act cannot be sustained as an exercise of any of the 
enumerated powers of legislation conferred on the Canadian Parliament 
by section 91 of the British North America Act. 

(4) That the power of the Dominion to legislate under the provisions 
as to peace, order and good government is to be confined to’such matters 
of Canadian interest and importance as can be dealt with without trench- 
ing upon any of the subjects expressly reserved for the provinces. 


14. The appellants respectfully submit that the Industrial Disputes Act 
is ultra vires of the Parliament of Canada as interfering with property and 
civil rights (British North America Act, section 92 (13)) with municipal 
institutions (7b. section 92 (8)) and with a local undertaking (ib. section 92 


(10)), 


but that in any event the Act, even if lawfully enacted, has no applica- 


tion to the appellants. 
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. The appellants therefore submit that this appeal ought to be allowed 


for the following among other 


or 


REASONS 


. Because the Industrial Disputes Act interferes with the property and 


civil rights of the appellants and of their employees. 


. Because the appellants are a municipal institution in the province of 


Ontario within the meaning of section 92 (8) of the British North 
America Act and are therefore subject to the exclusive legislative 
authority of the legislature of that province. 


. Because the undertaking conducted by the appellants is a local work or 


undertaking within the meaning of section 92 (10) of the British 
North America Act and is therefore subject to the exclusive legislative 
authority of the said province. 


. Because neither section 91 (2) nor any other provision of the British 


North America Act authorized the Parliament of Canada to enact the 
Industrial Disputes Act. 


. Because the Industrial Disputes Act even if lawfully enacted has no 


application to the appellants. 


. Because the reasons given by Mr. Justice Orde and by Mr. Justice 


Hodgins in his dissenting judgment in the Appellate Division are right. 
GEO. H. KILMER, 


GEOFFREY LAWRENCH, 
JOHN R. ROBINSON. 
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VI.—CASE FOR THE ATTORNEY-GENERAL FOR ONTARIO BEFORE 
THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


IN THE PRIVY COUNCIL. 


No. 99 of 1924 
On Appeal from the Appellate Division of the Supreme Court of Ontario. 


BETWEEN Toronto Enrctric CoMMISSIONERS, (Plaintiffs) Appellants, AND 
Cotin G. SnipErR, J. G. O’DonogHur anp F. H. McGuiean, (Defendants) 
Respondents, AND THE ATTORNEY GENDRAL OF CANADA AND THE ATTORNEY 
GENERAL OF ONTARIO, Intervenants. 


CASE FOR THE INTERVENANT, THE ATTORNEY GENERAL FOR 
ONTARIO. 


1. The Attorney General for Ontario adopts paragraphs 1, 2 and 3 of the 
appellants’ case; and further with reference to paragraph 3 thereof, states that 
the Municipal Electric Light, Heat and Power Works managed by the appel- 
lants are owned by and vested in the city of Toronto; and the appellants in 
managing the said work do so on behalf of, and in effect as agents for the city 
of Toronto, which is a municipal corporation. 

2. The Attorney General for Ontario further adopts paragraphs 4 to 9 
inclusive of the appellants’ case. 

3. The Honourable Mr. Justice Orde based his decision upon the following 
reasons :— 

(A) That the impugned legislation purports to interfere with the 
civil rights of employers and employees and also with municipal institu- 
tions in the province. 

(Bs) That encroachments upon enumerated subheads of section 92 
of the British North America Act cannot be justified when the Dominion 
Parliament is legislating under the residuary power to make laws for 
the peace, order and good government of Canada. 


(c) That the penal sections of the Industrial Disputes Investig 
Act, 1907, cannot, since the Board of Commerce case (1922), 1 A.C., p. 
191, be relied upon to buttress legislation which but for such alleged 
ancillary legislation, would be unquestionably invalid, and such an 
attempt to interfere with clearly defined provincial rights is not permis- 
sible. 

(p) That the Act in question was not passed to meet a national 
emergency in the sense in which that term is used in the Fort Frances 
case (1923), A.C., p. 695. 

(x) That whether or not the case was a proper one for a declara- 
tory judgment there was also an application for an injunction to which 
the question of the constitutionality of the Act in question was, if raised, 
properly incidental. 


4. The Attorney General for Ontario further adopts paragraphs 11 and 12 
of the appellants’ case; and in addition thereto states that at the trial evidence 
was given which purported to show the existence of a national emergency in 
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July and August of 1923, when the respondents were constituted as a board 
under the Act in question, such evidence being tendered to show a state of 
affairs which should justify the prior enactment of the impugned legislation in 
1907—-sixteen years before. 

5. The Honourable Mr. Justice Mowat, although unable to disregard the 
decision of the Honourable Mr. Justice Orde without the latter’s concurrence, 
indicated that in his view the question of strikes and their prevention was one 
of national concern, and that the legislation in question was justifiable by an 
extension of the principle established in the Fort Frances case. 

6. The Chief Justice of Ontario agreed with Ferguson, J.A., that the 
impugned legislation was competent to the Dominion Parliament to enact as 
being a law for the peace, order and good government of Canada in relation to 
the regulation of trade and commerce. 

7. The judgment of Ferguson, J.A., agreed to in toto by Smith and Magee, 
JJ.A., was based upon the following grounds:— 

(a) That the legislation in question rather than being law in rela- 
tion to subheads 8 (Municipal Institutions), 10 (Local Works), 13 
(Property and Civil Rights), or 16 (Matters purely local) of section 92 
of the British North America Act, was in “ pith and substance” a pro- 
vision for investigating industrial disputes which might develop so as to 
affect the national welfare, peace, order and safety of Canada as a 
whole. 

(8) That except in conditions involving the very safety of the 
Dominion as a political entity the Parliament of Canada may not 
trench upon any of the subject matters enumerated in section 92 unless 
in pith and substance it is a law in relation to a class enumerated in 
section 91 of the British North America Act. 

(c) That the Act in question may be read as being legislation to 
prevent the shutting down of industries which deal in articles of trade 
and commerce of national importance; and it may therefore be regarded 
as essentially a regulation of trade and commerce within subhead 2 of 
section 91. 

(Dp) That the penal provisions of the Act are to be regarded as a 
valid invocation of the power of the Canadian Parliament to legislate 
in relation to the criminal law in its widest sense, particularly with 
respect to the prevention of crimes, the protection of public safety, peace 
and order. | 


8. The Attorney General for Ontario adopts the synopsis of the dissenting 
judgment of Hodgins J.A. contained in the latter part of paragraph 13 of the 
appellants’ case. 

9. The Attorney General for Ontario respectfully submits that the Indus- 
trial Disputes Investigation Act, 1907, is ultra vires the Parliament of Canada 
as 

(A) Not being legislation upon a subject matter in relation to which 
the Parliament of Canada can competently make laws under either the 
enumerated subheads or the residuary power conferred upon it by section 
91, and as 

(sp) Interfering with classes of subjects upon which the provinces 
alone may legislate, notably property and civil rights (section 92 (13) ) 
with municipal institutions (section 92 (8) ) and with a local work or 
undertaking (section 92 (10) ). 


10. The Attorney General for Ontario therefore submits that this appeal 
ought to be allowed for the following among other 
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- Because the question of the constitutional validity of the Industrial 
Disputes Investigation Act, 1907, even if it could not be made the 
subject of a declaratory judgment in this case, has been properly 
raised and is determinable in connection with the application for an 
injunction. 

. Because the impugned legislation interferes with the property and civil 
rights of the appellants and of their employees. 

. Because the appellants as a municipal institution in the province of 
Ontario are subject to the exclusive legislative authority of the legis- 
lature of that province by virtue of subhead 8 of section 92 of the 
British North America Act. 


. Because the appellants conduct a local work and undertaking which is 
subject to the exclusive legislative authority of the Ontario Legislature 
by virtue of subhead 10 of section 92 of the British North America 
Act. 

. Because the Industrial Disputes Investigation Act, 1907, cannot be 
regarded in pith and substance as legislation upon the subject-matters 
of regulation of trade and commerce (section 91 (2) ) or of the criminal 
law (section 91 (27) ), nor of any other enumerated subhead of section 
91. 

. Because the Act in question cannot be deemed to have been validly 
enacted under the residuary power to make laws for the peace, order 
and good government of Canada, on the ground that it enables the 
Dominion Government to cope with a situation of national import- 
ance, as it does not appear that such a situation existed when the Act 
itself was enacted in 1907, and the Parliament of Canada has no power 
so to legislate in anticipation of such a situation and in so doing to 
interfere with matters committed exclusively to the provinces. 

. Because the impugned legislation even if lawfully enacted cannot apply 
to the appellants. 

. Because the reasons given by Mr. Justice Orde in granting the injunc- 
tion and by Hodgins J.A., in his dissenting judgment in the Appellate 
Division are right. ? 


E. BAYLY. | 
GEOFFREY LAWRENCE. 
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-VIIL—CASE FOR THE RESPONDENTS BEFORE THE JUDICIAL 
COMMITTEE OF THE PRIVY COUNCIL 


IN THE PRIVY COUNCIL 


No. 99 of 1924. 
On Appeal from the Appellate Division of the Supreme Court of Ontario. 


BrrwEEN Toronto ELecrric ComMIssIoners, (Plaintiffs) Appellants, anD COLIN 
G. Sniper, J. G. O’DonocHuusr anp F. H. McGuiaan, (Defendants) Respon- 
dents, AND THE ATTORNEY-GENERAL OF CANADA AND THE ATTORNEY-GENERAL 
or Ontario, Intervenants. 


CASE OF THE RESPONDENTS. 


1. This is an Appeal from the Judgment of the Appellate Division of the 
Supreme Court of Ontario dated the 22nd of April, 1924, (Sir William Mulock, 
C.J.0., Magee, Ferguson, and Smith, JJ.A.; Hodgins, J.A. dissenting), which 
dismissed the action, in which the appellants were the plaintiffs, and also allowed 
an appeal by the respondents, the defendants in the action, from an interlocutory 
order of Mr. Justice Orde, granting an interim injunction, dated the 29th of 
August, 1923. The Appeal i is brought pursuant to special leave granted on the 
25th of July, 1924. 

2. The question in the case is whether a statute of the Parliament of Canada, 
6 and 7 Edward VII, chapter 20, passed on the 22nd of March, 1907, and cited 
as ‘The Industrial Disputes Investigation Act, 1907” (which has ever since been 
In operation throughout Canada and constantly acted on, and was subject to 
certain amendments in 1910 (9 and 10 Edward VII, chapter 29), 1918 (8 and 9 
George V, chapter 27) and 1920 (10 and 11 George V, chapter 29) is or is not 
valid and within the jurisdiction of the Canadian Parliament under section 91 of 
the British North America Act, 1867, the said statute being one providing for the 
setting up of Boards of Conciliation and Investigation in cases of disputes between 
employers and employees in certain industries, namely, mines and agencies of 
transportation or communication or public utilities including (with certain excep- 
tions not material to this case) railways, steamships, telegraphs, telephones, gas, 
electric light, water and power works; with certain ancillary provisions. 

3. The statute provided for the establishment of Boards of Conciliation and 
Investigation on the application of either employer or employees. The appli- 
cation may be made when there is a “dispute” as therein defined “between an 
employer or ten or more persons” and his employees. 

Application for a board in the defined industries is to be made to the 
Minister of Labour, accompanied by a statement of certain facts and a statutory 
declaration “That failing an adjustment of the dispute or a reference thereof by 
the minister to a board, to the best of the knowledge and belief of the declarant 
a lockout or strike will be declared, and ... that the necessary authority to 
declare such lockout or strike has been obtained.” 

The minister, whose decision is final, shall within fifteen days after receipt 
of the application establish a board if satisfied that the Act applies. The board 
is to consist of three members appointed by the minister, two of whom may be 
recommended by the parties to the dispute. 

The duty of the board is “to endeavour to bring about a settlement of the 
dispute,” and to this end to “expeditiously and carefully i inquire into the dispute, 
and all matters affecting the merits thereof,’ and to make all suggestions and 
do all such things as it deems right and proper for inducing the parties to come 
to a fair and amicable settlement of the dispute. 
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If a settlement is not arrived at, the board is to make a full report to the 
minister, with its recommendation for settlement, “according to the merits and 
substantial justice of the case.” After the report has been made, provision is 
made for its free distribution, together with any minority report, to the parties 
and to newspapers, and otherwise in such manner as seems to the minister most 
desirable as a means of securing compliance with the board’s recommendation. 
For the information of Parliament and the public the report and any minority 
report is to be published without delay in the monthly Gazette. 

The report of the board has no binding effect unless the parties have 
expressly so agreed, and no court has power to recognize or enforce it, or to 
receive in evidence any report of, or any testimony or proceedings before, a 
board. 

For the purpose of the inquiry the board is given the same powers of 
summoning and enforcing the attendance of witnesses and obtaining their evid- 
ence on oath and the production of books and documents as is vested in a Court 
of record for civil cases; and is authorized to enter and inspect the buildings 
where the industry is carried: on, and interrogate persons therein. These powers 
are sanctioned by the imposition of a penalty not exceeding $100. 

The Act further provides that in the event of a “dispute” as therein defined 
it shall be unlawful for the employer to declare or cause ‘‘a lockout” or for any 
employee “to go on strike” on account of such dispute prior to or during a 
reference thereof to a Board of Conciliation and Investigation under the Act. 

It is further provided that employers and employees shall give at least 
thirty days’ notice of an intended change affecting conditions of employment 
with respect to wages or hours; and in the event of such intended change 
resulting in a “dispute,” the conditions of employment with respect to wages 
or hours and the relationship between the parties is to remain unchanged 
until the dispute has been dealt with by a board, but the Act is not to be used 
by either party “for the purpose of unjustly maintaining a given condition of 
affairs through delay.” : 

Penalties enforceable under Part XV of the Criminal Code are imposed 
for causing a lockout or creating a strike contrary to the Act. 

_ All expenses of or connected with the board are paid by the Government 
of Canada. 

By the amending Acts of 1918 and 1920 the following sections were 
added :— | 

“634. Where in any industry a strike or lockout has occurred or seems to the minister 
to be imminent and in the public interest or for any other reason it seems to. the minister 
expedient, the minister, on the application of any municipality interested, or of the mayor, 
reeve, or other head officer, or acting head officer thereof, or of his own motion, may, without 
application of either of the parties to the dispute, strike, or lockout, whether it involves 
one or more employers or employees in the employ of one or more employers, constitute 
a Board of Conciliation and Investigation under this Act in respect of any dispute or strike 
or lockout, or may in any such case, if it seems to him expedient, either with or without 
an application from any interested party, recommend to the Governor in Council the appoint- 
ment of some person or persons as commissioner or commissioners under the provisions 
of the Inquiries Act to inquire into the dispute, strike or lockout, or into any matters or 
circumstances connected therewith. 

“63p, The minister, when he deems it expedient, may, either upon or without any 
application in that behalf, make or cause to be made any inquiries he thinks fit reganding 
industrial matters and may cause such steps to be taken by his department and the 


officers thereof as seem calculated to secure industrial peace and to promote conditions 
favourable to settlement of disputes.” 


4. The appellants are a Board of Commissioners appointed and acting 
under an Act of the legislature of the province of Ontario (1 George V. chapter 
119) entitled an Act respecting the city of Toronto and passed in the year 
1911 and as such they manage the Municipal ‘Electric Light, Heat and Power 
Works of the city of Toronto and employ a large number of men. 
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5. On the 22nd of June, 1923, an application was made in pursuance of the 
said statute of 1907 to the Department of Labour at Ottawa on behalf of certain 
employees of the appellants for the appointment of a Board of Conciliation 
and Investigation in respect of a dispute between the said employees and the 
appellants. It was stated in the application that the employees affected were 
of various grades, being members of the Toronto Branch of the Canadian Elec- | 
trical Trades Union; that the approximate number of employees affected or likely 
to be affected directly and indirectly was 737; and that the authority for the 
application was a unanimous vote of a majority of members of the Trades 
Union affected taken by ballot at a meeting specially called for the purpose, 
and also a written authorisation of 70 per cent of the members affected. It was 
also stated by the representatives of the employees in a statutory declaration that 
to the best of their knowledge and belief a strike would be declared failing an 
adjustment. of the dispute or a reference thereof by the Minister of Labour to a 
Board of Conciliation and Investigation under the statute of 1907 and that the 
necessary authority to declare such a strike had been obtained. 

6. After receipt of the said application correspondence passed between the 
Ministry of Labour and the parties concerned with a view to bringing the parties 
_ together without recourse to the statute of 1907, the minister being reluctant to 
appoint a board where the employer was a body closely associated (as in this 
case) with a municipality. As, however, there was apprehension with respect 
to a serious labour situation existing in other parts of Canada and the appellants 
would not agree to the appointment of a board, the minister in pursuance of the 
statute established a board by Order dated the 24th of July, 1923. The 
Respondent, J. G. O’Donoghue, K.C., was appointed on the nomination of ithe 
employees; in the absence of any nomination by the appellants, the Respondent, 
F. H. McGuigan, was appointed for them; and on the recommendation of the 
above two respondents, the Respondent, His Honour Judge Colin G. Snider, was 
on the Ist of August, 1923, appointed the third member, and was the chairman 
of the board. 

7. On the 20th of August, 1923, the board by its chairman gave notice of 
a meeting to hear the parties on the 24th of August, 1923, with a request that 
all persons desiring to be heard should attend. 

8. The appellants did not dispute that the proceedings were regular, and that 
if the statute was valid the order appointing the board was good. 

9. The action out of which this appeal arises was thereupon commenced by 
the appellants by a writ dated the 21st of August, 1923, claiming (1) a declaration 
that the respondents were without lawful authority acting as a Board of Con- 
ciliation and Investigation under the Industrial Disputes Investigation Act, 1907, 
and amendments thereto, in respect of an alleged dispute between the appellants 
and certain of their employees, and (2) an injunction. On the same date the 
appellants gave notice of motion for an injunction, and on the 23rd of August, 
1923, they gave notice to the Attorney-General of Canada that the action had 
been brought and the notice of motion had been given on the ground that the 
said statute was not applicable to a dispute between a municipal public utility 
commission and its employees, and also on the ground that the said statute was 
ultra vires the Parliament of Canada, the subject matter thereof being within the 
exclusive jurisdiction of the provinces under the British North America Act. 

10. The motion was heard on the 28rd and 27th of August, 1923, before Mr. 
Justice Orde, who on the 29th of August, 1923, granted an interim injunction 
restraining the respondents from interfering with the appellants’ business or 
entering upon their premises or examining their works or employees on their 
premises, and from exercising any of the powers contained in sections 30 to 38 
of the said statute, or any of the compulsory powers conferred by it, and from 
interfering with the property and civil rights or the municipal rights of the 
appellants. 
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11. In his judgment Mr. Justice Orde referred to the powers given by the 
statute to the board to summon witnesses, including the parties to the dispute, 
to compel the production of books, papers and other documents, and to enter 
buildings and other premises for purposes of inspection, and to interrogate 
persons therein, which powers were sanctioned by penalties, and to the provisions 
of section 56 to 59 of the statute designed to preserve the status quo until the 
board had made its report and expressed the view that the statute purported “to 
interfere in the most direct and positive manner with the civil rights of employers 
and employees and also with the municipal institutions of this province, both 
subject matters of legislation exclusively assigned to the provinces by numbers 
8 and 13 of the subjects enumerated in section 92” (of the British North America 
Act). He stated that “assuming that the main purpose or object of the Act 
falls within the residuary powers of Parliament under section 91, the judgment 
of the Judicial Committee in City of Montreal v. Montreal Street Railway Co. 
(1912) A.C. 333 has made it clear that the provision at the end of section 91, 
which limits the provincial powers even in matters exclusively assigned to the 
provinces, applies only to the 29 enumerated classes of subjects assigned by 
section 91 to the Parliament of Canada” and “that to those matters which are not 
specified amongst the enumerated subjects of legislation in section 91 the 
exception at its end has no application and that in legislating with respect to 
matters not so enumerated the Dominion Parliament has no authority to 
encroach upon any class of subjects which is exclusively assigned to the provincial 
legislatures by section 92.” He then cited the words of Duff, J., in the Board 
of Commerce Case (1920) 60 8.C.R., 456 at p. 508, in which this proposition is 
made to depend upon whether the Dominion statute is “of such a character that 
from a provincial point of view it should be considered legislation dealing with 
property and civil rights” (in the provinces), but he did not decide whether the 
statute of 1907 is legislation “in relation to” such property and civil rights. He 
rejected any suggestion that the provisions imposing penalties might be justified 
under the Dominion power to pass criminal laws, relying for this conclusion upon 
the decision in “In re the Board of Commerce Act, 1919” (1922) 1 A.C. 191. 

12. The respondents on the 13th September, 1923, gave notice of appeal to 
a Divisional Court from this interlocutory order of the learned judge, but, before 
the appeal was heard, pleadings in the action were delivered. | 

13. The appellants by their statement of claim alleged that the said statute 
of 1907 was not within the powers conferred upon the Parliament of Canada by 
section 91 of the British North America Act, and “dealt with” property and 
civil rights, one of the classes of subjects exclusively assigned to provincial 
legislatures by section 92 of the said Act; that the appellants were carrying on the 
work of a public utility for the municipality of Toronto and that in so far as it 
was sought to apply the statute of 1907 to a municipality and its employees it 
was “an interference with’ Municipal Institutions, also one of the classes of 
subjects exclusively assigned to provincial legislatures by the said section 92, and 
that the Dominion Parliament had no jurisdiction to “interfere” by legislation 
or otherwise with a local undertaking, its management or administration whether 
carried on by the province or by a municipal corporation by virtue of powers 
delegated to it by the province. 

14. The respondents delivered their defence on the 1st of October, 1928, and 
the case was tried on documentary and oral evidence before the Honourable Mr. 
Justice Mowat on the 19th, 20th, 21st, 29th and 30th of November, 1923. On 
the 15th of December, 1923, the learned judge gave judgment (see paragraph 
16 below), expressing a view opposed to Mr. Justice Orde, and, on the ground that 
on the application for an interim injunction a judge had decided that the 
Industrial Disputes Investigation Act was ultra vires the Dominion Parliament 
and the said decision was deemed to be wrong and was of sufficient importance 
to be considered in a higher court, ordering that the action be referred to a 
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Divisional Court, under section 32 of the Ontario Judicature Act; and the action 
accordingly came for hearing before the Appellate Division of the Supreme Court 
of Ontario and was heard by five judges, viz., Sir Wm. Mulock, C.J.O., Magee, 
Hodgins, Ferguson, and Smith, JJ.A., on the 29th, 30th and 31st of J anuary and 
the 1st of February, 1924, and at the same time there was heard the appeal of the 
respondents from the interlocutory order of the Honourable Mr. Justice Orde, 
and by an order of the 22nd of April, 1924, whereon judgment was signed on the 
21st of May, 1924, it was ordered that the action be dismissed and that the 
respondents appeal be allowed. 
15. At the trial evidence was given establishing:— 

(a) That in 1867, when the British North America Act was passed, 
industrial disputes in the sense in which they are known to-day did not 
arise in Canada, that Canada was then mainly an agricultural community 
consisting of scattered provinces more or less frozen up in winter and in 
some cases without railway connection on Canadian soil, that trade in 
Canada was small and that in 1871 there were only some 180,000 
employees in 40,000 industrial establishments or an average of 44 employees 
in each establishment. 

(6b) That since 1867 Canada has become a highly industrialised 
community with an annual manufactured output of many millions of 
dollars, that about one-seventh in value of this output is manufactured 
in Toronto, that, by reason of the specialisation of industry, the goods 
produced in Montreal and Toronto are linked up with goods produced 
elsewhere in Canada, the finished product of one industry becoming the 
raw material of another, and that, when the process of production is 
stopped at any point, the results are widespread upon other industries. 

(c) That local associations of employees have been replaced by 
national and in some cases international unions comprising in many cases 
many thousands of persons, that manufacturers are organised on a 
national basis, and that class feeling among the employees is a fact of 
serious importance making possible sympathetic strikes, as was shown 
by the case of the great Winnipeg general strike of 1919 which extended 
to other cities and provinces and assumed the form of a political as 
well as an economic threat to the State. 

(d) That industrial disputes, at least in certain cases and in certain 
industries, are matters of national and not merely provincial concern, as 
was shown by the situation shortly before the passing of the statute of 
1907. 

(e) That at the time when the board was appointed the labour 
situation in other parts of Canada was tense, and had become so serious 
that all the available permanent militia from as far west as Winnipeg 
were moved to Nova Scotia, a movement which was followed by protests 
from other parts of Canada and a strike of coal miners in Alberta, three 
thousand miles from Nova Scotia, the scene of the original trouble. 

(f) That at the time of the passing of the British North America Act 
strikes were illegal in Canada as being conspiracies in restraint of trade. 

(g) That the probable result of a strike in a key industry, such as 
the monopoly distribution of electricity in Toronto, would be to deprive all 
manufacturing establishments in the district of electric power, with serious 
results upon the home and foreign trade of the whole of Canada. 


16. In his judgment Mowat, J., pointed out that “the question of industrial 
strife, together with its ramifications and the growth of labour unions, is vastly 
different from the condition existing at the time of the passing of the British 
North America Act in 1867, and the silence of the Act regarding ‘labour’ and 
the absence of the specific allocation of that subject to the Dominion or the 
provinces is thus accounted for.” He further referred to the fact that “the 
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question of labour had for more than twenty years been appropriated by the 
Dominion Parliament and Government. There is a Department of Labour with 
a Minister of Labour in charge, periodical publications dealing with labour 
questions, the labour market, the current cost of living, and the employment of 
the military forces of Canada in the protection of property and the public safety 
where violent eruptions have occurred or may. This department has, by com- 
mon consent of the provinces during this long period, been the principal 
administrative means of dealing with the question of eruptive industrial strife.” 
While recognizing that this does not settle the constitutional point of law, 
he expressed the view that a declaration of the court that all such administrative 
actions are to cease and, inferentially, that all the Governments and their law 
officers have erred or slept, should not be arrived at unless the law is clear. 
17. The situation in Canada the learned ‘judge found to be as follows:— 

“Tt is important that a close touch should be kept of the movements 
and variations of industrial strife and that this can best be done, as such 
strife existed in 1907, and until the present time, by Federal Government. 

“A general strike in Winnipeg in 1919 was only brought to an end 
through the voluntary efforts of the non-industrial citizens to break it, and 
to prevent the misery and under-feeding of children which seemed likely 
to ensue. All important labour unions in Canada were sympathetically 
affected by it from ocean to ocean, and if it had spread, as at one time 
feared, ruinous conditions would have ensued to trade and stable industry. 
In such a case, provincial lines are obliterated and the provinces, not 
having the means of free and instant communication with each other 
or for concert, could ill avert Dominion-wide trouble. 

“The simple local strikes which alone could have been in contemp- 
lation of the fathers in 1864 and 1867 have given place to those of brother- 
hoods, composed in some instances of hundreds of thousands and 
Dominion-wide in their operations and probably beyond the resources 
of each province to deal with.” , 


He came, therefore, to the conclusion that labour legislation such as the 
statute of 1907 was of national concern, and accordingly within the jurisdiction 
of the Dominion, even though such legislation may “invade the field of” property 
and civil rights in the provinces. | 

18. In the Appellate Division Sir William Mulock, C.J.O., Smith, J.A., and 
Magee, J.A., concurred in ‘the reasons given by Ferguson, J.A. The learned 
judge, after stating that it was not necessary to consider the constitutional 
validity of the sections of the statute of 1907 which do not deal with the powers 
of the board (i.e., sections 56 to 61), expressed the opinion that the statute 
was not a law “in relation to ‘municipal institutions’ (8), ‘local works’ 
(10), ‘ property and civil rights’ (13), ‘or matters purely local’ (16), as these 
words are used in subsections (8), (10), (13), and (16) of section 92 of the 
British North America Act, but is legislation to authorize and provide machinery 
for conducting an inquiry and investigation into industrial disputes between 
certain classes of employers and their employees, which disputes in some 
cases may, and in other cases will, develop into disputes affecting not merely 
the immediate parties thereto, but the national welfare, peace, order and safety, 
and the national trade and business. The purpose of the inquiry authorized 
by the Act is, I think, threefold: (1) the regulation of trade and business by 
Pre enn interruption of trade and commerce necessarily incident to delaying, 

indering, interrupting, or stopping the operation of mines or public utilities; (2) 
the promotion and protection of national public peace, order and safety by (a) 
confining the dispute to a limited district or bringing about a settlement; (b) by 
informing the public in reference to the cause and nature of the dispute; (3) by 
bringing to bear upon the parties intelligent public opinion, and through that 
agency preventing the breaking out and spreading of strikes or lockouts, and 
the disturbances, rioting and breaches of the peace and criminal law which, ~ 
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it is common knowledge, frequently follow the stopping, by strike or lockout, 
of the operation of mines, agencies of transportation or communication and 
public service utilities.” 

19. The learned judge, while not definitely deciding the point, expressed 
the view that the weight of authority was in favour of the proposition that 
“except in conditions involving the very safety of the Dominion as a political 
entity, the Parliament of Canada may not in its legislation trench upon any of 
the subjects enumerated in section 92 unless such legislation according to its pith 
and substance is legislation in relation to a class of legislation enumerated in 
section 91 of the British North America Act,” and to that extent he declined to 
accede to the contention which the respondents made, and will make, that the 
matters enumerated in section 91 and 92 do not cover the whole legislative field, 
but that there is a residuum (not limited to conditions involving the safety of 
the Dominion) of power in the hands of the Dominion to legislate upon matters 
of national importance even though such legislation may affect or incidentally 
deal with matters enumerated in section 92. He held, however, that the 
legislation now in question fell within certain of the classes enumerated in 
section 91, namely, (2) “the Regulation of Trade and Commerce” and (27) 
“The Criminal Law,” and on that ground held that it was within the jurisdiction 
of the Dominion. 

20. Hodgins, J.A., in his dissenting judgment, took the view that no valid 
distinction could be made between “industrial strife” and ‘‘civil rights,” and he 
held, though with reluctance, considering himself bound by authority, that the 
statute could not be supported either on the ground that it was an emergency 
‘measure, necessary in the interest of the peace, order and good government of the 
Dominion, or on the ground that it dealt with a matter of general Canadian 
interest and importance, or on the ground that it dealt with any of the classes 
enumerated in section 91. 

The respondents humbly submit that this appeal should be dismissed and 
that the judgment of the Appellate Divison should be affirmed for the following 
among other: 

REASONS 


(1) Because the statute of 1907 in its proper aspect is not a law in relation 
to any matter coming within any of the classes of subjects enumerated 
in section 92 of the British North America Act; 

(2) Because the said statute is a law for the peace, order and good govern- 
ment of Canada in relation to a matter not coming within any of the 
classes of subjects assigned exclusively to the legislatures of the pro- 
vinces; 

(3) Because the main provisions of the said statute are not in relation to 
any matter coming within any of the classes of subjects enumerated 
in said section 92 and the ancillary provisions are reasonably necessary 
for the attainment of the object aimed at in the main provisions; 

(4) Because the said statute is a law in relation to a matter of national 
importance. 

(5) Because the said statute and its various provisions are legislation in 
relation to matters coming within the following classes of subjects 
enumerated in section 91 of the British North America Act, namely, 
(2) The Regulation of Trade and Commerce and/or (7) Militia 
Military and Naval Service and Defence and/or (27) the Criminal 
Law; 

(6) Because the said statute was within the jurisdiction of the Parliament 
of Canada; 

(7) Because the said judgment was right. 


JOHN SIMON. 
LEWIS DUNCAN. 
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VIIIL.—CASE FOR THE ATTORNEY-GENERAL OF CANADA BEFORE 
THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


IN THE PRIVY COUNCIL 


No, 99 of 1924 


On appealifrom the Appellate Division of the Supreme Court of Ontario 


BETWEEN ToronTO ELECTRIC COMMISSIONERS, (Plaintiffs) Appellants, AND COLIN 
CoLin G. Sniper, J. G. O’DonocHusr anp F. H. McGuiean (Defendants) 
Respondents, and THE ATTORNEY GENERAL OF CANADA AND THE ATTORNEY 
GENERAL OF Ontario, Intervenants. 


CASE FOR THE ATTORNEY GENERAL OF CANADA, INTERVENANT 


1. This is an appeal by Special Leave from a judgment of the Appellate 
Division of the Supreme Court of Ontario, dated 22nd April, 1924, dismissing 
the action and also allowing an appeal by the respondents from an interim 
injunction order of Orde, J., dated 29th August, 1923. 

2. In 1907 the Parliament of Canada passed ‘“ An Act to aid in the Preven- 
tion and Settlement of Strikes and Lockouts in Mines and Industries connected 
with Public Utilities.” This Act was amended in 1910, 1918, and 1920, and is 
cited as “ The Industrial Disputes Investigation Act, 1907.” 

3. The Act applies to mines and agencies of transportation or communica- 
tion or public utilities including (except as mentioned) railways, steamships, 
telegraphs, telephones, gas, electric light, water and power works. Provision 
is made for the application of the Act to disputes in other industries by consent. 

The Act provides that in. the event of “a dispute” as therein defined 
between “an employer of ten or more persons” and his employees it shall be 
unlawful for the employer to declare or cause “a lockout” or for any employee 
“to go on strike” on account of such dispute “ prior to or during a reference 
thereof to a Board of Conciliation and Investigation”? under the Act. No dis- 
pute can be the subject of a reference when fewer than ‘ten employees are 
affected. 

Application for such a board can be made to the Minister of Labour accom- 
panied by a statement of certain facts and a statutory declaration “that failing 
an adjustment of the dispute or a reference thereof by the Minister to a board, 

to the best of the knowledge and belief of the declarant a lockout or 
strike . . . will be declared and that the necessary authority to declare 
such lockout or strike has been obtained.” The Minister, whose decision is 
final, shall within fifteen days after receipt of the application establish a board 
if satisfied that the Act applies. The board is to consist of three members, two 
of whom may be recommended by the parties to the dispute. 

Employers and employees shall give at least thirty days’ notice of an 
teat change affecting conditions of employment with respect to wages or 

ours. 

Pending proceedings before the board the conditions of employment with 
respect to wages or hours and the relationship between the parties are to remain 
unchanged, but the Act is not to be used by either party to prolong the 
“status quo” “ through delay.” 

Penalties enforceable under Part XV of the Criminal Code relating to sum- 
mary convictions are imposed for ‘causing a lockout or creating a strike con- 
trary to the Act. 
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A strike is defined as “the cessation of work by a body of employees act- 
ing in combination,” or “a concerted refusal” to continue to work, done as a 
means of compelling employers “ to accept terms of employment.” 

The duty of a board is to “ endeavour to bring about a settlement of the 
dispute, and to this end to expeditiously and carefully inquire into the dispute 
and all matters affecting the merits thereof,” and to ‘‘ make all suggestions and 
do all such things as it deems right and proper for inducing the parties to come 
to a fair and amicable settlement. of the dispute.” 

If a settlement is not arrived at, the board is to make a full report to the 
minister, with its recommendation for settlement “ according to the merits and 
substantial justice of the case.’ For the purpose of its inquiry the board is 
given the same powers of summoning and enforcing the attendance of witnesses 
and obtaining their evidence on oath and the production of books and docu- 
ments as is vested in a court of record for civil cases; and is authorized to enter 
and inspect the buildings where the industry is carried on and interrogate per- 
sons therein. These powers are sanctioned by the imposition of a penalty not 
exceeding $100. 

After the report has been made, provision is made for its free distribution 
to the parties and to newspapers and otherwise as the minister may consider 
desirable as a means of securing compliance with the board’s recommendation. 
For the information of Parliament and the public the report is to be published 
without delay in the monthly Gazette and annual report of the department. 
The report of the board has no binding effect unless the parties have expressly 
so agreed, and no court has power to recognize or enforce it. 

All expenses of, or connected with, the board are paid by the Government. 

4. By section 91 of the British North America Act, 1867, it is provided 
that the Parliament of Canada may “ make laws for the peace, order and good 
government of Canada in relation to all matters not coming within the classes 
of subjects by this Act assigned exclusively to the legislatures of the provinces; 
and for greater certainty, but not so as to restrict the generality of the fore- 
going terms of this section, it is hereby declared that (notwithstanding any- 
thing in this Act) the exclusive legislative authority of the Parliament of 
Canada extends to all matters coming within the classes of subjects next here- 
inafter enumerated; that is to say:— 


“2. The regulation of trade and commerce.” 
“7, Militia, military and naval service, and defence.” 


“27. The Criminal Law, except the constitution of courts of criminal jurisdiction, but 
including the procedure in criminal matters.” 


“And any matter coming within any of the classes of subjects enumerated’ in this 
section shall not be deemed to come within the class of matters of a local or private nature 
comprised in the enumeration of the classes of subjects by this Act assigned exclusively 
to the legislatures of the provinces.” 


5. By section 92 of the last-mentioned Act “in each province the legisla- 
ture may exclusively make laws in relation to matters coming within the classes 
of subjects next hereinafter enumerated; that is to say:— 


“8. Municipal institutions in the province.” 


“13. Property and civil rights in the province.” 

“14. The administration of Justice in the province including the constitution, main- 
tenance and organization of provincial courts, both of civil and of criminal jurisdiction, 
and including procedure in civil matters in those courts.” 

“15. The imposition of punishment by fine, penalty or imprisonment for enforcing 
any law of the province made in relation to any matter coming within any of the classes 
of subjects enumerated in this section.” 

“16. Generally all matters of a merely local or private nature in the province.” 
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6. The said sections 91 and 92 are introduced under the general caption 
“ Distribution of legislative powers”; section 91 is specially entitled ‘‘ Powers 
of the Parliament,” and section 92, “ Exclusive powers of provincial legisla- 
tures.” | 

7. In July, 1923, upon the application of officials of the Canadian Elec- 
trical Trades Union, Toronto Branch, representing certain of the appellants’ 
employees, alleging a dispute as to wages and working conditions, the respond- 
ents were constituted a Board of Conciliation and Investigation, to which the 
dispute was referred under “ The Industrial Disputes Investigation Act, 1907.” 
The regularity of the proceedings and of the appointment is admitted on behali 
of the appellants. 

8. The appellants disputed the validity ‘of the Act, and the authority of 
the board; and, upon the issue by the board of a notice of meeting to hear the 
parties and their statements, evidence and witnesses, the appellants brought this 
action, claiming (1) a declaration that the Respondents were acting without 
lawful authority as a board under the Act, and (2) an ‘injunction restraining 
them from proceeding with the investigation of the alleged dispute. 

9. The appellants moved for an interim injunction before Orde, J., and, 
by his direction, the Intervenants were notified under section 33 of The Ontario 
Judicature Act that the constitutional validity of The Industrial Disputes 
Investigation Act, 1907, was brought in question. Pursuant to this notice, the 
Intervenants appeared by counsel both at the trial and before the Appellate 
Division. 7 

10. On 29th August, 1923, Orde, J., granted an interim injunction, being 
of opinion that certain of the provisions of “ The Industrial Disputes Investiga- 
tion Act, 1907” were beyond the powers of the Parliament of Canada. 

He said that he had “come to this conclusion with reluctance,” because 
“ it, seeras to be generally recognized that The Industrial Disputes Investigation 
Act has been a beneficial one, and has facilitated the settlement of numerous 
disputes,” and that he hoped “it will be found possible to pass legislation, 
either federal or provincial, or both, which will maintain the efficiency of the 
scheme of the Act.” 

11. At the trial of the action before Mowat, J., evidence was given showing 
that in 1907, when the Act in question was passed, the prevention of strikes 
had become a matter of national concern; that the organization of labour in 
Canada is Dominion wide, and that, owing to the relationship of the general 
executive to the local branches and to “sympathetic” strikes, it may and 
frequently does happen that an industrial dispute spreads far beyond the 
particular place or trade in which it originated; and that, when the board was 
appointed in this case, serious results extending to many parts of the Dominion 
were feared from a strike. It was also shown that the Act, though originally 
opposed by labour, now has its full support, and that its operation has been 
highly successful. In the sixteen years sincé the passage of the Act 597 
applications had been made and 428 boards appointed. Every application had 
been accompanied by a sworn statement that the applicants believed that a 
strike or lockout would occur, yet all but 37 cases had been disposed of without 
any such result. Many of these cases have touched Dominion-wide interests. 

12. Mowat, J., observed that for more than twenty years there had been 
a Dominion Department of Labour which “has by common consent of the 
provinces been the principal administrative means of dealing with the question 
of eruptive industrial strikes.” He thought that the question of industrial 
strife was of national concern, and that the Act was within the legislative 
competence of the Dominion Parliament. Being of opinion, therefore, that the 
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judgment of Orde, J. was wrong, and of sufficient importance to be considered 
by a higher court, he referred the case, under section 32 of the Ontario Judi- 
cature Act, to an Appellate Division of the Supreme Court of Ontario. 

13. Upon this reference by Mowat, J., the trial continued before an 
Appellate Division of the Supreme Court of Ontario (Mulock, C. J. O., and 
Magee, Hodgins, Ferguson and Smith, JJ. A.) and an appeal by the respondents 
from the interim injunction order of Orde, J., was heard at the same time. 
On 22nd April, 1924, the Appellate Division, by the judgment from which this 
appeal was brought, set aside the order of Orde, J., and dismissed the action. 

14. Mulock, C. J. O., was of opinion that the Act was within the powers 
of the Parliament of Canada under class 2 of section 91 of the British North 
America Act, “ The Regulation of Trade and Commerce.” 

Ferguson, J. A., said:—- 

“The legislation here in question may be read as being legislation to prevent the 
shutting down and the stopping of plants and industries which vend and deal in articles of 
trade and commerce, which, by reason of their very nature, are of national importance. 

“Tt cannot be disputed that to deprive the city of Toronto of electric power on which 
it depends for light, heat and power is to disturb and hinder the national trade and com- 
merce and to endanger public peace, order and safety.” 

He therefore considered that the Act fell under ‘ the Regulation of Trade 
and Commerce.” He also thought that it fell under class 27 “ The Criminal 
Law,” and that it did not fall under any of the Provincial powers enumerated 
in section 92. Magee and Smith, JJ. A., concurred. 

Hodgins, J. A., said: — 

“Tt cannot be denied, I think, that labour troubles spring up locally, affect at first 
local concerns, and can best be dealt with in a spirit of conciliation which in itself involves 
local action. But they are likely, if not so dealt with, to spread, and so spreading, might 
reasonably be said to affect the whole industrial fabric ‘of the nation. They do not always 
do so, but the possibility can be clearly appreciated.” 

But he felt himself compelled by authority, though with great reluctance, 
to hold that the Act was beyond the powers of the Parliament of Canada. 

15. This intervenant humbly submits that this appeal should be dismissed, 
and that the judgment of the Appellate Division should be affirmed for the 
reasons stated by Mowat, J., and Mulock, C. J. O., and Ferguson, J. A., and 
for the following, among other 


REASONS 


1. Because The Industrial Disputes Investigation Act, 1907, was com- 
petently enacted by the Parliament of Canada under class 27 of 
Section 91, “ The Criminal Law ”; 

2. Because ihe Act is a law in Le etal to the “ Regulation of Trade and 
Commerce ” 

3. Because the en is a law in relation to militia, military and naval 
service, and defence; 

4, Because the Act is a law for the peace, order and good government of 
Canada in relation to a matter not coming within the classes of subjects 
by the British North America Act assigned exclusively to the legis- 
latures of the provinces; 

5. Because the Act is not legislation in relation to a matter of a merely local 
or private nature competent to the provincial legislatures under any of 
the classes of subjects enumerated in section 92; 

6. Because the Act viewed in its proper aspect and for its proper purpose 


being incompetent to any provincial legislature is therefore competent 
to the Parliament of Canada; 
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7. Because according to its true nature and character and paramount 
purpose, the Act is a law for the peace, order and good government 
of Canada in relation to— 


(a) The prevention and settlement of strikes and lockouts in industries 
the effective operation of which is of national concern, 

(b) A matter which affects the body politic of Canada, and is unques- 
tionably of Canadian interest and importance; 

(c) A problem of statesmanship within the sole competence of the 
central Government; 


8. Because if the Act trenches at all upon the provincial legislative power 
it does so only incidentally and no more than is necessary to give 
effect to the general legislative project which is competent to the 
Parliament of Canada. 


E. L. NEWCOMBE. 
CHRISTOPHER C. ROBINSON. 
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IX.—ARGUMENT BEFORE THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL 


IN THE PRIVY COUNCIL 


CouncIL CHAMBER, WHITEHALL, 8.W. 1, 
Fripay, November 14, 1924. 


Present: Viscount Haldane, Lord Dunedin, Lord Atkinson, Lord Wren- 
bury and Lord Salvesen. 


On APPEAL FROM THE APPELLATE DIVISION OF THE 
SUPREME CouURT OF ONTARIO 


BetwEeN: TORONTO ELECTRIC COMMISSIONERS, Aprrenuants, and 
SNIDER AND OTHERS, Responpents, and THE ATTORNEY 
GENERAL OF CANADA and THE ATTORNEY GENERAL OF 
ONTARIO, INTERVENANTS. 


(Transcript of the Shorthand Notes of Marten, Meredith & Co., 8 New Court, Carey 
Street, London, W.C.2, and Cherer & Co., 2 New Court, Carey Street, London, W.C.2.) 


Counsel for the Appellants and the Intervenant, the Attorney General of 
Ontario: Mr. Sruart Bevan, K.C., Mr. Greorrrey Lawrence and Mr. 
Bee, R. Ropinson (of the Canadian Bar), instructed by Messrs. Blake & 

edden. 


Counsel for the Respondents: Sir JoHN Srmon, K.C., and Mr. Lewis DuNncAN 
(of the Canadian Bar), instructed by Messrs. Charles Russell & Co. 


Counsel for the Intervenant, The Attorney General of Canada: Mr. A. C. 
Cuauson, K.C., and Mr. JAMrns Wytin, instructed by Messrs. Charles 
Russell & Co. 


FIRST DAY 


Mr. Stuart Bevan: May it please your Lordship. I appear with my 
learned friends Mr. Geoffrey Lawrence and Mr. Robinson for the appellants, 
the plaintiffs in the action, the Toronto Electric Commissioners, and also for 
the Attorney General of Ontario. For the respondents, Snider, O’Donoghue 
and McGuigan, my learned friends, Sir John Simon and Mr. Lewis Duncan, 
appear, and for the Attorney General of Canada my learned friends Mr. 
Clauson and Mr. Wylie appear. 

Lorp DuNEDIN: Which side does the Attorney General of Ontario support? 
, Mr. Sruart Bevan: The Attorney General of Ontario supports the Tor- 
onto Electric Commissioners. 

My Lords, the question which arises upon the appeal is whether a Domin- 
ion statute, which is entitled “ The Industrial Disputes Investigation Act,” of 
1907, is within the powers of the Parliament of Canada, having regard to the 
provisions of sections 91 and 92 of the British North America Act, and it 
raises, as all these cases do, questions of very great public importance. 

Viscount HaLtpANE: Can you tell us in a sentence, was it a statute for the 
settlement of industrial disputes all over Canada? 

Mr, Stuart Bevan: Yes. 

Viscount Haupanp: All disputes, or a limited class? 
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Mr. Stuart Bevan: A limited class of industrial disputes. ‘ Settlement ” 
is not the word I should choose, if I may respectfully say so, when one looks 
at the provisions of the Act, because the Act provides for an investigation and 
the appointment of a Board of Commissioners, and for that Board to settle, if 
they can, by persuading the parties who come before it to settle their differ- 
ences, or, failing settlement, limits the power of the Board to publishing a 
recommendation and a statement of the matters in dispute. 

VISCOUNT HALDANE: There is a well known Canadian Industrial Disputes 
Act, and I want to know whether it is this one. If it is the Act of which we 
have heard, then there are some very remarkable powers conferred; for one 
thing, the parties are not allowed to go on with their dispute, and it is made a 
criminal offence, for which there is a punishment. Whether the Parliament 
of Canada can do that under section 91, which reserves criminal law to the 
Dominion, I do not know; there are very particular qualifications of that. Is 
this the general Industrial Disputes Act? 


Sir Joun Simon: Yes, my Lord. It is the well known Lemieux Act. It 
has been the law now since 1907. 

Mr. Stuart Bevan: My Lords, the matter arises in this way. The appel- 
lants, the Toronto Electric Commissioners, are appointed under a statute to 
manage the municipal electric light, heating and power works of the city of 
Toronto, and, in the course of carrying out their duties, they necessarily employ 
a number of men. 

ViscouNT HaLtpANE: Can you tell us in a sentence what they do? Have 
they compulsory powers over the electricity of Toronto? 


Mr. Stuart Bevan: Yes, I will refer your Lordships to the Act. They 
act as the municipality; the municipality delegates the whole of its powers. 

Viscount HALDANE: What I want to know is this. Have they municipal 
control over the electricity of Toronto in the sense that they can put down 
transmission cables, developing centres, provide distribution apparatus and 
enter houses? Have they in fact the full control of the electricity organization 
of Toronto? 

Mr. Stuart Bevan: I have not the whole of the statute. The statute is 
printed in the Appendix, but the material sections only are set out. I am told, 
the Act can be referred to in its entirety if necessary, that they have all those 
powers which are indicatd by your Lordship. 


Viscount Haupane: That is to say, they can abrogate the civil rights in 
respect of electricity of the inhabitants of Toronto? 


Mr. Stuart Bevan: Yes. 


Viscount HaupAne: I hope the statute is here. We always have to complain 
that the parties never see the points that will ultimately emerge, and, con- 
sequently, we are left without the statute. 

Mr. Stuart Brvan: So far as the statutes appear in the Appendix, there is 
nothing to indicate the contrary of what I assert, the position as indicated by 
your Lordship. Reference may be made to the statute, but the contrary has 
never been suggested in the Courts below. 


Viscount HaupaAne: I hope the Acts are here. They may be in a book for 
anything I know, and it ought to be possible to have them for reference. We ought 
not to be left to the judgment of somebody in Canada who has put together what 
sections he thinks will be useful for our guidance. It is we who have to determine 
what it is necessary to refer to. 


Mr. Stuart Bevan: I will look into the matter, and the statutes shall be 


obtained. Perhaps it is sufficiently indicated by section 18 of the Revised Statutes 
of Ontario, 1914, Chapter 204, which is on page 36. 
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Viscount HaupANE: That is the Electrical Act? 


Mr. Sruart BevAN: Yes, it is at page 36 of the Appendix. It is entitled: 
“An Act respecting the construction and operation of Works for supplying Public 
Utilities by Municipal Corporations and Companies.” Section 18, subsection 
(1), provides: ‘The corporation of every urban municipality may manufacture, 
procure, produce and supply for its own use and the use of the inhabitants of 
the municipality any public utility for any purpose for which the same may be 
used; and for such purposes may purchase, construct, improve, extend, maintain, 
and operate any works which may be deemed requisite, and may acquire any 
patent or other right for the manufacture or production of such public utility, 
and may also purchase, supply, sell or lease fittings, machines, apparatus, meters, 
or other things for any of such purposes.” 


Viscount HaLpANE: It is very convenient to have this, but I wish to say 
for general reference that, when cases turn on statutes like this, they need not 
be printed, because we do not want to raise the cost, but if parties would send 
over King’s Printer’s copies, so that they may be available, it would be much 
better. Fortunately we have this one here, but sometimes it is very embarrassing. 


Mr. Stuart Bevan: I will endeavour to obtain a copy and see whether any 
of the other provisions throw any light upon the position. 

What brings the parties to your Lordships is this. In June, 1923, two 
officers of the Canadian Electrical Trades Union, the Toronto Branch, applied 
for the appointment of a Board under the Industrial Disputes Act, alleging a 
dispute, I will refer your Lordships to the provisions of the Act in a moment, 
between the appellants and the branch of the Union with regard to wages and. 
working conditions. 


Viscount HatpaNne: Before you go to that, in 1923 two officers of a branch 
_of the Union applied for the appointment of a Board? 


Mr. Stuart Brvan: Yes, a branch of the Canadian Electrical Trades Union. 
The Minister of Labour notified the appellants, the Commissioners, of this 
application. 

ViscounT HaupaNE: The Dominion Minister of Labour? 

Mr. Stuart Bevan: Yes, and asked the appellants to consent to the appoint- 
ment of a Board. The appellants, taking the view that I am here to-day to 
submit to your Lordships, refused to give their consent or to proceed in the. 
matter. In July, 1923, the Board was established by the Minister, and, on the 
recommendation of the workmen, he appointed the respondent, Mr. O’Donoghue, 
a member of the Board. I will tell your Lordships how the three Members came 
to be appointed. The appellants, consistently with their previous refusal to 
recognize the Board in any way, refused to recommend a member, and, in the. 
absence of any recommendation, the Minister appointed Mr. McGuigan, and 
those two, being appointed themselves, appointed Judge Snider the third member 
and Chairman of the Board. 

ViscounT Haupane: I suppose you asked for an injunction against their 
acting? 

Mr. Sruarr Bevan: Yes, we attended the first meeting of the Board and 
objected to their jurisdiction. We then issued a Writ and claimed a declaration 
that the respondent Board, these three respondents, were acting without lawful 
authority. An injunction was granted restraining the Board from exercising 
the powers under the Act, and Mr. Justice Orde, who granted the injunction, 
delivered a considered judgment, in which he upheld the claims made by the 
appellants. 

Sir Joun Srmuon: That was an interlocutory injunction. 

Mr. Sruart Bevan: Yes, an injunction until the trial. In November, 1923, 
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the action came on for trial before Mr. Justice Mowat, and he, taking a view 
differing from that expressed by Mr. Justice Orde granting the injunction, 
referred the action to a Divisional Court under a section of the Judicature Act. 
The matter then came before the Court, and Mr. Justice Hodgins dissenting, the 
Court held that the Act fell within the exclusive jurisdiction given to the Domin- 
ion Parliament under section 91 of the British North America Act. 

Lorp Dunep1n: That is to say, they upheld Mr. Justice Mowat? 

Mr. Sruart Bevan: Yes, Mr. Justice Hodgins dissenting. 

ViscounT HALDANE: Was there an appeal to the Supreme Court? 

Mr. Stuart Bevan: No, my Lord, the appeal from that Court is to the Privy 
Council. 

Viscount HatpANE: It may be to the Privy Council. 

Mr. Stuart Bevan: Yes. 

Viscount HaLpANE: This raises an uneasy sense in my mind, which we 
may have to get rid of, and that is, that this puts the whole of the Lemieux 
Act into controversy. 

Mr. Stuart Bevan: Yes. 

Viscount HaLpANE: When was the Lemieux Act passed; it was a long 
time ago, was it not? 

Sir Joun Simon: In 1907. Mr. Lemieux was Postmaster General. 

Lorp DuNnepDIN: Has the Supreme Court ever given judgment on this Act 
in another case? 

Mr. Stuart Bevan: No, I think this is the first time that the position in 
regard to this Act has fallen to be determined. 

ViscouNT HALDANE: It is nearly inconceivable to me that in these hot 
trade disputes they should not have raised the constitutionality of the Lemieux 
Act. 

Mr. Stuart Bevan: What has happened is that the Act has been operated 
before, but it has always been done by consent. In this particular case, upon 
the application for a Board, the Minister of Labour approached the appellants, 
the Commissioners, and asked for their consent. That seems to have been 
the procedure that has always been followed, and consent in most cases has 
been given, but now the Commissioners and the Attorney General of Ontario 
desire to test the legal position, and to know what their rights are. 

-hesvenra te Hatpane: Now you have told us very much the point in the 
case? 

Mr. Stuart Bevan: Yes, my Lord, but I am sorry to say the point in the 
case will involve a close examination of the Lemieux Act, and also the examina- 
tion of a good many authorities. 

Lorp Dunepin: I think it comes out pretty clearly that the statute under 
which you have your municipal powers has very little to do with it; you might 
be any company. 

Mr. Sruarr Bevan: But for this: Your Lordship remembers the provisions 
of section 92 of the British North America Act. 

Viscount HaupaNeE: It is an Ontario statute which incorporates you? 

Mr. SruartT Bevan: Yes, but the fact that we are a municipal 
authority is material in view of the provisions of section 92 of the British 
North America Act, which begins on page 1 of the Joint Appendix. 

Lorp Dunepin: Does that really make much difference, because there is 


a provision which says that, where the field is traversed by both, the Dominion 
gets the best of it. 


65 


Mr. Stuart Bevan: Yes. My case here is that the field is not encroached 
upon in any way by the provisions of section 91, which set out the powers 
of the Dominion. 

Lorp Dunepin: That I quite understand. It is a propos of my question 
that it would be the same if it was anybody else. Your point is the defect 
in their title, and not the prevailing equities in your own? 

Mr. Sruarr Bevan: I have to show it is within section 92, because, if it 
is not within section 92, it may well be contended that it comes within the 
power of the Dominion Parliament to make laws for the peace, order and good 
government of Canada. . 

Viscount HaLpANnE: Let me ask you about the injunction. Was it an 
injunction to prevent you locking out your workmen? 

Mr. Stuart Bevan: No, it was an injunction to prevent the Board from 
proceeding to deal with the matter which has been submitted to them under 
the provisions of the statute. 

Lorp DuNeEDIN: Stopping the arbitration, if you call it an arbitration? 

Mr. Stuart Bevan: Yes, and that would automatically enable me to con- 
duct nry business in the way I had conducted it before, and did not maintain 
the status quo which would have had to be maintained if the Board was 
properly constituted. 

Viscount HaupANeE: If the Board was set up you were precluded from 
focking out your workmen? 

Mr. Stuart Bevan: Yes, it would have maintained the status quo, until 
the recommendation of the Board was published. 

Viscount Haupane: Your civil right to lock out your workmen would 
have gone? 

Mr. Stuart Bevan: Yes, this statute not only deals with matters of strikes. 
but other matters. My submission is going to be that there is no overlapping 
here, and I rely upon the exclusive power of the provincial legislation granted 
in respect of head 8 ‘‘ Municipal Institutions in the Province”, 10 ‘ Local 
Works and Undertakings other than such as are of the following Classes”, we 
need not trouble with the exceptions, and, most important of all, 13. 

ViscouNT HautpaNne: I suppose the Dominion could, under its exclusive 
control of criminal law, have made it a crime for a municipal institution to 
act in a certain way. 

Mr. Sruart Bevan: With regard to that, I should have to refer your Lord- 
ship to certain decisions of this Board, which show that a distinction has to be 
drawn between the class of case where dealing with the criminal law is the 
primary object of the legislature, and the other class of case where it is only 
incidental to some other object to be obtained by the legislation. 

Viscount HaLtpANE: We know those cases well. I am taking a case, where 
genuinely altering the criminal law, the Dominion said: In future the law is 
to be that such and such a thing is a crime. 

Mr. Stuart Bevan: I should not like to commit myself to answering that 
without knowing the precise nature of the legislation, but, speaking generally, 
if it were a plain straight-forward attempt (I am not using the expression 
“straight-forward”? in any offensive sense) to extend the provisions of the 
criminal law, I should say that was a matter for the Dominion Parliament. 

Lorp DunepiIn: There is a case in which I gave the judgment of the 
Board, a very long time ago, with regard to railway legislation. 

Mr. Stuart Bevan: I had that case in mind when I gave your Lordship 
that answer. It is the case of the Grand Trunk Railway Company of Canada 
v. The Attorney General of Canada, reported in 1907 Appeal Cases, at page 65. 

92090—5 
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Lorp DuneEDIN: I think that comes to the simple question: Is this criminal 
legislation? 

Mr. Sruart Bevan: Yes. The head-note in that case is this: “ Held, that 
the Dominion Parliament is competent to enact section 1 of Canadian statute 
4 Edward 7th, Chapter 31, which prohibits ‘contracting out’ on the part of rail- 
way companies within the jurisdiction of the Dominion Parliament from the 
liability to pay damages for personal injury to their servants. That section is 
intra vires the Dominion as being a law ancillary to through railway legislation, 
notwithstanding that it affects civil rights which, under the British North 
America Act, 1867, section 92, sub-section 18, are the subject of provincial legis- 
lation.” What my Lord Dunedin says, in delivering the judgment of the Board, 
is this: “The true question in the present case does not seem to turn upon the 
question whether this law deals with a civil right—which may be conceded— 
but whether this law is truly ancillary to railway legislation. It seems to their 
Lordships that, inasmuch as these railway corporations are the mere creatures 
of the Dominion Legislature—which is admitted—it cannot be considered out of 
the way that the Parliament which calls them into existence should prescribe the 
terms which were to regulate the relations of the employees to the corporation.” 


Lorp DunEDIN: This is the real point; I am going on the older cases. I 
say the older cases ‘seem to establish these two propositions: First, that there 
can be a domain in which provincial and Dominion legislation may overlap, in 
which case neither legislation will be ultra vires, if the field is clear; and, 
secondly, that if the field is not clear, and in such a domain the two legislations 
meet, then the Dominion legislation must prevail.” That is laying down what 
had been laid down by Lord Macnaghten and others before me. ‘Accordingly, 
the true question in the present case does not seem to turn upon the question 
whether this law deals with a civil right—which may be conceded—but whether 
this law is truly ancillary to railway legislation.” 

Viscount HatpANE: J remember there was a case since that one, in which 
the question was whether a municipality could clean out ditches of a railway 
company, and it was held that they could not. 

Sir Joun Simon: That is the case of the Canadian Pacific Railway Com- 
pany v. the Corporation of the Parish of Notre Dame de Bonsecours, reported in 
1899 Appeal Cases, at page 367. 

Mr. Stuart Bevan: The head-note is: “By the true construction of British 
North America Act, 1867, section 91, subsection 29, and section 92, subsection 
10, the Dominion Parliament has exclusive right to prescribe regulations for the 
construction, repair, and alteration of the appellant railway; and the provincial 
legislature has no power to regulate the structure of a ditch forming part of its 
authorized works.” Lord Watson, delivering the judgment of the Board, says: 
“Tt therefore appears to their Lordships that any attempt by the Legislature of 
Quebec to regulate by enactment, whether described as municipal or not, the 
structure of a ditch forming part of the appellant company’s authorised works 
would be legislation in excess of its powers. If, on the other hand, the enact- 
ment had no reference to the structure of the ditch, but provided that, in the 
event of its becoming choked with silt‘or rubbish, so as to cause overflow and 
injury to other property in the parish, it- should be thoroughly cleaned out by 
the appellant company, then the enactment would, in their Lordships’ opinion, 
be a piece of municipal legislation competent to the Legislature of Quebec.” 

Viscount HatpANE: The municipality could interfere if the structure of 
the railway was not affected? 

Mr. Stuart Bevan: Yes. 

Viscount HatpaNe: There is a judgment of Lord Atkinson in a Montreal 
case. 

Mr. Stuart Bevan: That is in 1912 Appeal Cases. 
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Sir JoHN Stmon: It is the through traffic case. 

Mr. Stuarr Bevan: It is applying those principles on which I am going to 
contend I am entitled to succeed on this appeal. 

In order that the necessary materials may be before your Lordships I shall 
have to read, in some detail, the Act itself, and I think the most convenient thing 
for me to do will be to read it at once, in order that your Lordships may 
appreciate what the position is. The whole of the Act is set out in the Appendix. 
: tea ATKINSON: Will you call attention to any coercive power which they 

ave! 

Mr. Stuart Bevan: Yes, that is what I propose to do. The Lemieux ‘Act 
of 1907, 6 & 7 Edward 7th, Chapter 20, is set out at page 11 of the Joint 
Appendix. 

Sir JoHN Stmon: We have, if it is more convenient, some separate copies, 
though I think probably your Lordships will find it is quite convenient to have 
it in the book. 

Viscount HatpANeE: I should like to have a separate copy. 

Sir JOHN Stmon: Might I correct one misapprehension? My learned friend, 
Mr. Stuart Bevan, said, in answer to a question by Lord Dunedin, that ever 
since 1907 the Lemieux Act had always been worked by consent, and that, there- 
fore, no question had ever been raised. That is not quite so; there is a case in 
the Canadian Reports, where it was decided by the Court of Appeal of Quebec, 
in the face of challenge, that the Act was good. I am not saying that it binds 
anybody except the Provincial Court, but, in fact, it has been challenged. 

Mr. Stuart Bevan: I am sorry I have not found that decision. 

Sir JoHn Simon: It is in 44 Quebec Supreme Court Reports, at page 350. 
The case is the Montreal Street Railway Company v. The Board of Conciliation 
and Investigation; it was with reference to this Act. 

Mr. Sruart Bevan: Probably the correct statement would be that it has 
never been applied to the case of a municipality, save by consent. 

Sir JoHN Stmon: I do not know how that may be. I am only saying, if 
the impression was that nobody has ever litigated this in Canada, that is not so. 

Mr. Stuart Bevan: In a municipality. 

Sir JoHN Stmon: This happens to be the Montreal Street Railway. 

Mr. Stuart Bevan: That is not necessarily a municipality. 

Sir Joun Stuon: No, but it is a provincial enterprise. 

Viscount Haupane: Will you tell me what is the relation of the Act at 
page 4 to the Lemieux Act? 

Mr. Stuart Bevan: It is an independent Act. There were no proceedings 
under this Act. I do not know why it has been included. I will refer to it. 
It seems to deal with railways chiefly. Then you come to trade disputes on 
page 5, section 3. 

Viscount HaupaNne: There are powers. 

Mr. Stuart Bevan: Yes, I had better deal with it as a matter of history, 
though it does not appear to me to be directly relevant to this matter. 

Viscount HatpANE: We cannot tell whether it is relevant or not. I should 
like to know what its relation to the Lemieux Act is. 

Mr. Sruart Bevan: The Lemieux Act does not repeal it, and, so far as I 
know, there is no reference to the Act of 1906 in the Lemieux Act. I think 
that the earlier statute applies only to railways, except by the consent of 
employers and employees, when the provisions of the Act with regard to railway 
disputes may be invoked by the employers and workmen. Your Lordships will 
find that on page 4, section 2 (h), at the bottom of the page: “ ‘ Conciliation 
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board’ means any body constituted for the purpose of settling disputes between 
employers other than any railway employer and workmen by conciliation or 
arbitration, or any association or body authorized by an agreement in writing 
made between employers other than railway employers and workmen to deal 
with such disputes.” I think, outside the relations of railways and railway 
employees, the Act has no application to where the parties by agreement refer 
an industrial dispute to a conciliation Board. 

Viscount Haupane: Railways appear to be in a special position? 

Mr. Stuart Bevan: Yes. That is provided for by section 13, on page 7. 
“ Whenever a difference exists between any railway employer and railway 
employees, and it appears to the Minister that the parties thereto are unable 
satisfactorily to adjust the same, and that by reason of such difference remain- 
ing unadjusted a railway lockout or strike has been or is likely to be caused, or 
the regular and safe transportation of mails, passengers or freight has been or 
may be interrupted, or the safety of any person employed on a railway train 
or car has been or is likely to be endangered, the Minister may, either on the 
application of any party to the difference, or on the application of the cor- 
poration of any municipality directly affected by the difference, or of his own 
motion, cause inquiry to be made into the same and the cause thereof, and, for 
that purpose, may, under his hand and seal of office, establish a committee of 
conciliation, mediation and investigation to be composed of three persons to be 
named, one by the railway employer, and one by the railway employees, parties 
to the difference, and the third by the two so named, or by the parties to the 
difference in case they can agree. (2) The Minister shall in writing notify 
each party to name a member of the committee stating in such notice a time, 
not being later than five days after the receipt. of such notice, within which this 
is to be done. (3)If either party within such time or any extension thereof that 
the Minister, on cause shown, may grant, refuse or fails to name a member of 
the committee, the Minister or the lieutenant governor in council, as the case 
may be, as hereinafter provided, may appoint one in the place of the party so 
refusing or in default, and if the members of the committee so chosen fail to 
elect a third member, the Minister, or the lieutenant governor in council, as the 
case may be, may make such selection.” Then section 14: “It shall be the 
duty of the committee to endeavour by conciliation and mediation to assist in 
bringing about an amicable settlement of the difference to the satisfaction of 
both parties, and to report its proceedings to the Minister.” Then section 15: 
“Tn case the conciliation committee is unable to effect an amicable settlement 
by conciliation or mediation the Minister may refer the difference to arbitra- 
tion.” Then there are provisions for the appointment of a Board of Arbitration, 
and by section 23, on page 91, powers are given to the Board. “ For the purpose 
of such inquiry, the board shall have all the power of summoning before it any 
witnesses, and of requiring them to give evidence on oath, or on solemn affirm- 
ation, if they are persons entitled to affirm in civil matters, and produce such 
documents and things as the board deems requisite to the full investigation of 
the matters into which it is enquiring, and shall have the same powers to enforce 
the attendance of witnesses, and to compel them to give evidence as is vested in 
any court of record in civil cases; but no such witness shall be compelled to 
answer”, and so forth. Then section 25 deals with books: “The summons shall 
be in such form as the Minister shall prescribe, and may require such person 
to produce before the board any books, papers, or other documents in his pos- 
session or under his control, in any way relating to the proceedings.” 


Lorp ATKINSON: Section 23 gives them great powers. 
Mr. Stuart Bevan: Yes. 
Lorp ATKINSON: The powers of a Court of Justice? 
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Mr. Stuart Bevan: Yes, but, so far as I can see, there are no powers given 
in this Act to secure that the status quo remains unaltered during the hearing 
of the matter before the Conciliation Board, nor are there any penalties imposed 
upon the parties if they fail to attend or to give the assistance which the Board 
requires, but this, by its terms, relates, except in the case of consent, only to 
disputes between railway companies and their employees. The Lemieux Act 
of 1907 is of a very different character. It affects a very large number of 
persons, companies and corporations; it makes the reference to the Board 
of Conciliation compulsory; it does not call for the consent of either 
party, and the various sections I am going to refer to in a moment con- 
stitute, in my submission, a very great and serious interference with property 
and civil rights in the province. It is at page 11 of the appendix. It is 
entitled: “An Act to aid in the Prevention and Settlement of Strikes and 
Lockouts in Mines and Industries connected with Public Utilities.” The inter- 
pretation section is section 2: ‘ ‘Minister’ means the Minister of Labour.” This 
shows the interpretation of the Act. ‘‘‘ Employer’ means any person, company 
or corporation employing ten or more persons and owning or operating any 
mining property, agency of transportation or communication, or public service 
utility, including, except as hereinafter provided, railways, whether operated by 
steam, electricity or other motive power, steamships, telegraph and telephone 
lines, gas, electric light, water and power works; (d) ‘employee’ means any 
person employed by an employer to do any skilled or unskilled manual or clerical 
work for hire or reward in any industry to which this Act applies; (e) ‘dispute’ 
or ‘industrial dispute’ means any dispute or difference between an employer and 
one or more of his employees, as to matters or things affecting or relating to work 
done or to be done by him or them, or as to the privileges, rights and duties of 
employers or employees (not involving any such violation thereof as constitutes 
an indictable offence); and, without limiting the general nature of the above 
definition, includes all matters relating to: (1) the wages allowance or other 
remuneration of employees, or the price paid or to be paid in respect of employ- 
ment; (2) the hours of employment, sex, age, qualification or status of employees, 
and the mode, terms and conditions of employment; (8) the employment of 
children or any person or persons or class of persons, or the dismissal of or refusal 
to employ any particular person or persons or class of persons; (4) claims on 
the part of an employer or any employee as to whether and, if so, under what 
circumstances, preference of employment should or should not be given to one 
class over another of persons being or not being members of labour or other 
organisations, British subjects or aliens; (5) materials supplied and alleged to 
be bad, unfit or unsuitable, or damage alleged to have been done to work; (6) 
any established custom or usage, either generally or in the particular district 
affected; (7) the interpretation of an agreement or a clause thereof.” So 
that your Lordships see the widest field is given to disputes, and in the case 
of subsection (7), which is a rather remarkable case, the position is this, that, 
if there is a dispute between an employer, as defined by the Act, employing 
ten or more persons in a particular public service utility, and one or more of 
his employees, as to the meaning of a clause in the agreement of service, as 
to whether the employee may be dismissed at seven days’ or fourteen days’ 
notice, the whole matter may be referred to the Conciliation Board, if 
this statute is intra vires the Dominion Parliament, and the position is to 
be held up, the employer, in the case I have put, being compelled to continue 
to employ the man, although upon the plain construction of the agreement of 
employment he was entitled to dismiss him at a week’s notice. That is only one 
instance of the invasion of civil rights. The other subsections from 1 to 6 as well, 
in my submission, constitute a similar interference with property and civil rights. 
Then there are definitions of lockout and strike. I do not think I need trouble 
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your Lordships with that. Then there is: “Constitution of Boards.” Section 5: 
“Wherever any dispute exists. between an employer and any of his employees’ — 
that will be a dispute under (e) on page 12—“ and the parties thereto are unable 
to adjust it, either of the parties to the dispute may make application to tthe 
Minister for the appointment of a Board of Conciliation and Investigation, to 
which Board the dispute may be referred under the provisions of this Act.” Then 
there is a proviso with regard to railway companies, which is not material. Then 
section 7: “Every Board shall consist of three members who shall 
be appointed by the Minister.” Section 8 deals with the appoint- 
ment of the Members of the Board, the procedure there laid 
down being followed, or endeavoured to be followed, in the present 
case, as I have told your Lordships. Then, by section 9, as soon as the Board 
has been appointed, the Registrar shall notify both the parties. Sections 15 to 20 
are sections dealing with the procedure for the reference of disputes. Then 
section 16 is important, because it shows that the operation of the Act is not 
confined to cases of disputes between masters and men, where the men are 
members of trade unions. ‘‘ The application and the declaration accompanying 
it ’—that is the application for the appointment of a Board—“(1) if made by an 
employer, an incorporated company or corporation, shall be signed by some one 
of its duly authorized managers or other principal executive officers; (2) if 
made by an employer other than an incorporated company or corporation, shall 
be signed by the employer himself in case he is an individual, or a majority of 
the partners or members in case of a partnership firm or association; (3) if made 
by employees members of a trade union, shall be signed by two of its officers 
duly authorized by a majority vote of the members of the union, or by a vote 
taken by ballot of the members of the union present at a meeting called on not 
less than three days’ notice for the purpose of discussing the question; (4) if 
made by employees some or all of whom are not members of a trade union, shall 
be signed by two of their number duly authorized by a majority vote taken by 
ballot of the employees present at a meeting called on not less than three days’ 
notice for the purpose of discussing the question.” J ought to have asked your 
Lordships to look at section 6, on page 13, which shows that when an application 
is made for the appointment of a Board of Conciliation, the Minister, if satisfied 
that the provisions of the Act apply, must appoint a Board. ‘“ Whenever, under 
this Act, an application is made in due form for the appointment of a Board of 
Conciliation and Investigation, and such application does not relate to a dispute 
which is the subject of a reference under the provisions concerning railway 
disputes in the Conciliation and Labour Act, the Minister, whose decision for 
such purpose shall be final, shall, within fifteen days from the date at which the 
application is received, establish such Board under his hand and seal of office, 
if satisfied that the provisions of this Act apply.” Section 20, subsection (8), 
shows, as subsections (3) and (4) of section 16 show, that the operation of the 
Act is not confined to trade union disputes. Then section 21: “ Any dispute may 
be referred to a Board by application in that behalf made in due form by any 
party thereto; provided that no dispute shall be the subject of reference to a 
Board under this Act in any case in which the employees affected by the dispute 
are fewer than ten.” ‘Then section 23: “In every case where a dispute is duly 
referred to a Board it shall be the duty of the Board to endeavour to bring 
about a settlement of the dispute, and to this end the Board shall, in such manner 
as it thinks fit, expeditiously and carefully inquire into the dispute and all 
matters affecting the merits thereof and the right settlement thereof. In the 
course of such inquiry the Board may make all such suggestions and do all 
such things as it deems right and proper for inducing the parties to come to a 
fair and amicable settlement of the dispute, and may adjourn the proceedings 
for any period the Board thinks reasonable to allow the parties to agree upon 
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terms of settlement.” During all that time, as will hereinafter appear, the 
status quo has to be maintained. Section 24: “If a settlement of the dispute 
is arrived at by the parties during the course of its reference to the Board, a 
memorandum of the settlement shall be drawn up by the Board and signed by 
the parties, and shall, if the parties so agree, be binding as if made a recom- 
mendation by the Board, under section 62 of this Act.” Then section 25 deals 
with the case of a settlement not being arrived at, notwithstanding a long 
adjournment for the purpose of giving an opportunity to the parties to come to 
terms. “If a settlement of the dispute is not arrived at during the course of its 
reference to the Board, the Board shall make a full report thereon to the Minister, 
which report shall set forth the various proceedings and steps taken by the 
Board for the purpose of fully and carefully ascertaining all the facts and cir- 
cumstances, and shall also set forth such fact, and circumstances, and its find- 
ings therefrom, including the cause of the dispute and the Board’s recommenda- 
tion for the settlement of the dispute according to the merits and substantial 
justice of the case.” That, as I read the Act, is as far as the Board can carry 
the matter. The other powers over the parties to the reference I shall refer to 
in a moment; they are to be found in later sections of the Act. But, the useful- 
ness of the Board as a mediator or investigator begins and ends with the recom- 
mendation. It has no power to do anything more than set out the facts and 
findings with regard to the dispute and to make a recommendation for the settle- 
ment of the dispute. Then section 26: “The Board’s recommendation shall 
deal with each item of the dispute and shall state in plain terms, and avoiding 
as far as possible all technicalities, what in the Board’s opinion ought or ought 
not to be done by the respective parties concerned. Wherever it appears to the 
Board expedient so to do, its recommendation shall also state the period during 
which the proposed settlement should continue in force, and the date from which 
it should commence.” 


Lorp ATKINSON: Section 30 is important. 


Mr. Stuart Bevan: Yes, I am coming to section 30. Section 28 provides 
for the publication of the Report. One of the learned Judges describes the only 
action which is open to the Board under this statute as being a sedative action, 
and, if I may adopt that phrase, it would seem to correctly describe it; it cannot 
cure the trouble, but it can apply a sedative. ‘“ For the purpose of its enquiry 
the Board shall have all the powers of summoning before it, and enforcing the 
attendance of witnesses, of administering oaths, and of requiring witnesses to 
give evidence on oath or on solemn affirmation (if they are persons entitled to 
affirm in civil matters) and to produce such books, papers or other documents 
or things as the Board deems requisite to the full investigation of the matters 
into which it is enquiring, as is vested in any court of record in civil cases.” 
That is very much the same provision, if not identical, with the provision in the 
Act of 1906, section 23; I think it is in identical terms, but the Lemieux Act 
goes a great deal further than the earlier one, as your Lordships will see in a 
moment. Section 31: “ The summons shall be in the prescribed form, and may 
require any person to produce before the Board any books, papers or other docu- 
ments or things in his possession or under his control in any way relating to 
the proceedings.” Then section 32: “ All books, papers and other documents or 
things produced before the Board, whether voluntarily or in pursuance to sum- 
mons, may be inspected by the Board, and also by such parties as the Board 
allows; but the information obtained therefrom shall not, except in so far as the 
Board deems it expedient, be made public, and such parts of the books, papers 
or other documents as in the opinion of the Board do not relate to the matter at 
issue may be sealed up.” Section 33: “Any party to the proceedings shall be 
competent and may be compelled to give evidence as a witness.” Then section 
30, subsection (2): ‘‘ Any member of the Board may administer an oath, and the 
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Board may accept, admit and call for such evidence as in equity and good con- 
science it thinks fit, whether strictly legal evidence or not.” 


Lorp DuNeEpIN: It seems to turn on the particularity of these provisions 
which set up the Board. In order that it may pursue its investigations they 
give it very ample powers analogous to those of a Court of Law to call people 
before them to find out the truth, and so on. 

Mr. Sruarr Bevan: When I proceed to read later sections of the Act 
your Lordships will see it has powers which no Court of Law has. Then 
section 33: “Any party to the proceedings shall be competent and may be 
compelled to give evidence as a witness.” Then section 36: “If any person who 
has been duly served with such summons and to whom at the same time payment 
or tender has been made of his reasonable travelling expenses according to the 
aforesaid scale, fails to duly attend or to duly produce any book, paper or other 
document or thing as required by his summons, he shall be guilty of an offence 
and liable to a penalty not exceeding one hundred dollars, unless he shows 
that there was good and sufficient cause for such failure.” Section 37: ea Hi 
any proceedings before the Board, any person wilfully insults any member of the 
Board or wilfully interrupts the proceedings, or without good cause refuses to give 
evidence, or is guilty in any other manner of any wilful contempt in the face 
of the Board, any officer of the Board or any constable may take the person 
offending into custody and remove him from the precincts of the Board, to be 
detained in custody until the rising of the Board, and the person so offending 
shall be liable to a penalty not exceeding one hundred dollars.” 


Lorp ATKINSON: Section 38 is an important one. 


Mr. Stuart Bevan: Yes, it is very important. “The Board, or any member 
thereof, and, on being authorized in writing by the Board, any other person”— 
there is no limitation as to what the class of persons is to be; anybody who in the 
pleasure of the Board may be authorized—“may, without any other warrant 
than this Act, at any time, enter any building, mine, mine workings, ship, 
vessel, factory, workshop, place or premises of any kind, wherein, or in respect 
of which, any industry is carried on or any work is being or has been done or 
commenced, or any matter or thing is taking place or has taken place, which has 
been made the subject of a reference to the Board, and inspect and view any 
work, material, machinery, appliance, or article therein, and interrogate any 
persons in or upon any such building, mine, mine workings, ship, vessel, factory, 
workshop, place or premises as aforesaid, in respect of or in relation to any 
matter or thing hereinbefore mentioned, and any ‘person who hinders or 
obstructs the Board or any such person authorized as aforesaid, in the exercise 
of any power conferred by this section, shall be guilty of an offence and be 
liable to a penalty not exceeding one hundred dollars.” In my submission, that 
is & very wide invasion of “ civil rights ”’. 

Lorp Arkinson: Any person obstructing him is made liable to a fine, he 
shall be guilty of an offence. 


Mr. Stuart Bevan: Yes. There is nothing to prevent any other person 
appointed by the Board being a person who carries on business similar to that, 
the subject matter of the enquiry, and upon such person presenting himself to 
his competitor’s premises he can make himself master of the position. 

Lorp ArKInson: He can examine his rival’s books? 


Mr. Sruart Bevan: Yes. Then section 06, page 23: “Strikes and Lockouts 
prior to and pending a Reference to a Board illegal”. Then: “It shall be unlaw- 
ful for any employer to declare or cause a lockout, or for any employee to go on 
strike, on account of any dispute prior to or during a reference of such dispute 
to a Board of Conciliation and Investigation under the provisions of this Act, 
or prior to or during a reference under the provisions concerning railway disputes 
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in the Conciliation and Labour Act: Provided that nothing in this Act shall 
prohibit the suspension or discontinuance of any industry or of the working of 
any persons therein for any cause not constituting a lockout or strike: Provided 
also that, except where the parties have entered into an agreement under Section 
62 of this Act, nothing in this Act shall be held to restrain any employer from 
declaring a lockout, or any employee from going on strike in respect of any 
dispute which has been duly referred to a Board and which has been dealt with 
under Section 24 or 25 of this Act, or in respect of any dispute which has been 
the subject of a reference under the provisions concerning railway disputes in 
the Conciliation and Labour Act.” 

Then Section 57: “Employers and employees shall give at least thirty days’ 
notice of an intended change affecting conditions of employment with respect 
to wages or hours; and in every case where a dispute has been referred to ai 
Board, until the dispute had been finally dealt with by the Board, neither of 
the parties nor the employees affected shall alter the conditions of employment 
with respect to wages or hours, or on account of the dispute do or be concerned 
in doing, directly or indirectly, anything in the nature of a lockout or strike, or 
a suspension or discontinuance of employment or work, but the relationship of 
employer and employee shall continue uninterrupted by the dispute, or anything 
arising out of the dispute; but if, in the opinion of the Board, either party uses 
this or any other provisions of this Act for the purpose of unjustly maintaining 
a given condition of affairs through delay, and the Board so reports to the 
Minister, such party shall be guilty of an offence, and liable to the same penalties 
as are imposed for a violation of the next preceding section.”” Now, my Lords, 
that position legislated for in that Section 57 would apply to such a case as this. 

Lorp Dunepin: The word “preceding” must be ‘succeeding’, surely? 

Mr. Stuart Bevan: Yes, f think it must. Then Section 58: “Any employer 
declaring or causing a lockout contrary to the provisions of this Act shall be. 
liable to a fine of not less than one hundred dollars, nor more than one thousand 
dollars for each day or part of a day that such lockout exists”. It is quite true 
that those sections deal with numerous matters like lockouts and strikes, but 
Section 57 also deals with the question of a dispute between master and servant 
as to the interpretation of an agreement of employment, that comes under 
Section 2, subsection 7, the interpretation section, where the construction of 
the particular clause in the agreement would affect 10. 

Sir JoHN Simon: I think “preceding” is right in the section your Lordship 
refers to, you go back to the preceding section; it is the breach of that section 
the penalty for which is to be found in the succeeding section. 

Lorp DuNnEeDIN: Where are the penalties? 

Sir Joun Simon: They are found in section 58, and if you want to see 
what it is that is being violated, it is the violation of the next preceding section. 
It is a double reference. 

Mr. Sruarr Bevan: Yes, the penalty in section 58 is the penalty for the 
violation of the proceedings in 56 and 57. 

Sir Joun Stmon: It is section 56. 

Lorp DunepIn: It is curious language. You do not talk of the “ next 
preceding;” ‘“‘ next preceding” is not English. 

Lorp Wrensury: You say “ last preceding.” 

Mr. Stuart Bevan: Yes. Then section 59 deals with the employee who 
goes on strike: “ Any employee who goes on strike contrary to the provisions 
of this Act shall be liable to a fine of not less than ten dollars nor more than 
fifty dollars, for each day or part of a day that such employee is on strike.” 
It deals with the civil rights both of employers and employees, and prevents 
the employer dealing with his labour as he has the civil right in law to do. 
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Then section 60: “Any person who incites, encourages or aids in any 
manner any employer to declare or continue a lockout, or any employee to go 
or continue on strike contrary to the provisions of this Act, shall be guilty of 
an offence and liable to a fine of not less than fifty dollars nor more than one 
thousand dollars.” 

Then section 61: ‘The procedure for enforcing penalties imposed or 
authorized to be imposed by this Act shall be that prescribed by Part XV of 
The Criminal Code relating to summary convictions.” 

Then there are “Special Provisions,’ and section 62 provides: “ Hither 
party to a dispute which may be referred under this Act to a Board may agree 
in writing, at any time before or after the Board has made its report and recom- 
mendation, to be bound ‘by the recommendation of the Board in the same man- 
ner as parties are bound upon an award made pursuant to a reference to arbitra- 
tion on the order of a court of record; every agreement so to be bound made 
by one party shall be forwarded to the Registrar who shall communicate it to 
the other party, and if the other party agrees in like manner to be bound by the 
recommendation of the Board, then the recommendation shall be made a rule of 
the said court on the application of either party and shall be enforceable in like 
manner.” That calls for consent of course. 

Then section 63: “In the event of a dispute arising in any industry or trade 
other than such as may be included under the provisions of this Act, ‘and such 
dispute threatens to result in a lockout or strike, or has actually resulted in a 
lockout or strike, either of the parties may agree in writing to allow such dis- 
pute to be referred to a Board of Conciliation and Investigation, to be consti- 
tuted under the provisions of this Act.” Really the Special Provisions relate 
to arbitration by consent. 

Viscount Hatpane: Having consented, the property and civil rights may 
be materially affected. 


Mr. Stuart Bevan: Because they consented. 


Viscount HatpANE: Because they consented to the whole of the Act as 
applicable. 

Mr. Sruart Bevan: I suppose anybody may forego his civil rights by 
agreement? 

Viscount HarpANE: I am not sure, if you are in Canada and it is some- 
thing in a Province; it may be that it is for the Provincial Legislature alone 
to enforce the consequences. 

Mr. Sruart Bevan: Yes. I was not looking at it from that aspect; I 
am obliged to your Lordship. Then section 64, which is headed “ Miscel- 
laneous.” “No Court of the Dominion of Canada, or of any province or ter- 
ritory thereof, shall have power or jurisdiction to recognize or enforce, or to 
receive in evidence anv report of a Board, or any testimony or proceedings 
before a Board, as against any person or for any purpose, except in the case 
of the prosecution of such person for perjury.” 

Then section 67: “In case of prosecutions under this Act, whether a con- 
viction is or is not obtained, it shall be the duty of the clerk of the court before 
which any such prosecution takes place to briefly report the particulars of 
such prosecution to the Registrar within thirty days after it has been deter- 
mined.” 

Then section 68 provides for regulations by the Governor in Council: 
“The Governor in Council may make regulations as to the time within which 
anything hereby authorized shall be done, and also to any other matter or 
thing which appears to him necessary or advisable to the effectual working 
of the several provisions of this Act.” Then it deals with the publication of 
those regulations. 
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Those are the material sections of the Act, and the contention of the 
Appellants is that under section 92 of the British North America Act of 1867, 
the statute, the Industrial Disputes Act, infringes upon the exclusive powers 
of the Provincial Legislature set out in section 92. 

ViscouNT HatpaNeE: Do the succeeding Acts of 1910, 1918, and 1920 carry 
the matter any further? 

Mr. Stuart Bevan: No, I do not think so. 


Viscount Hatpane: Now we have got the point, just let us see what the 
provisions of the new Act do. 

Sir Joun Simon: May I make one qualification; I would ask my friend 
to read the amending statute on page 29. This particular amendment is the 
amendment of 1919-1920. My friend Mr. Clauson suggests that we also want 
page 25. On page 25, section 2 amends sub-paragraph (b) of paragraph 2 of 
section 15, and then my friend might also read on page 29, section 16; it is 
only that my Lords may have all the materials. 

Mr. Sruart Bevan: First of all Sir John asks me to read on page 25, 
the amendment of 1910; paragraph 2 says: “Sub-paragraph (b) of paragraph 
2 of section 15 ’—we may just look at that, that is on page 15 and it says the 
application for the appointment of a Board shall be accompanied by “ (a) 
a Statement,” then “ (b) A statutory declaration setting forth that, failing an 
adjustment of the dispute or a reference thereof by the Minister to a Board 
of Conciliation and Investigation under the Act, to the best of the knowledge 
and belief of the declarant, a lockout or strike, as the case may be, will be 
declared, and that the necessary authority to declare such lockout or strike 
has been obtained.” That is amended by substituting, at page 25, subsection 
2: “(b) A statutory declaration setting forth that, failing an adjustment of the 
dispute or a reference thereof by the Minister to a Board, to the best of the 
knowledge and belief of the declarant a lockout or strike will be declared, and 
(except where the application is made by an employer in consequence of an 
intended change in wages or hours proposed by the said employer) that the 
necessary authority to declare such lockout or strike has been obtained; or, 
where a dispute directly affects employees in more than one province and such 
employees are members of a trade union having a general committee authorized 
to carry on negotiations in disputes between employers and employees and so 
recognized by the employer, a statutory declaration by the chairman or presi- 
dent and by the secretary of such committee setting forth that, failing an 
adjustment of the dispute or a reference thereof by the Minister to a Board, 
to the best of the knowledge and belief of the declarants a strike will be declared, 
that the dispute has been the subject of negotiations between the committee 
and the employer, that all efforts to obtain a satisfactory settlement have failed, 
and that there is no reasonable hope of securing a settlement by further nego- 
tiations.” There is an important amendment, my learned friend Mr. Lawrence 
points out, in 1918, on page 26, section 1. “The following paragraph is inserted”. 

Lorp ATKINSON: On page 26, paragraph 8 is a matter of importance. 


Mr. Stuart Bevan: I am obliged, I ought to read that: “ Paragraph (3) of 
section 16 of the said Act is amended by adding at the end thereof the following: 
‘or, where a dispute directly affects employees in more than one province and 
such employees are members of a trade union having a general committee 
authorized to carry on negotiations in disputes between employers and employees, 
and so recognized by the employer, may be signed by the chairman or presi- 
dent and by the secretary of the said committee.’” So that the Act recognizes 
two classes of dispute, one which is confined to employees in one province, and 
one which extends to employees outside that province in other provinces, which 
is directly relevant to the matter in hand. 
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Then my friend asked me to read on page 29. Before I do that, may I 
read page 26, the amendment of 1918, section 1: “ The following paragraph is 
inserted immediately after paragraph (d) of section 2 of the Industrial Dis- 
putes Investigation Act, 1907, ‘ (dd) A lockout or strike shall not, nor, where 
application for a board is made within thirty days after the dismissal, shall 
any dismissal, cause any employee to cease to be an employee, or an employer 
to cease to be an employer, within the meaning and for the purpose of this 
Act.’ ”’ 

Lorp DuneEpIN: What does all this come to? That all this is a matter of 
material interference with civil rights I do not think there is any doubt, but 
that does not solve the question; the whole question is whether the Dominion 
Legislature has not a right to do what it has done in respect of its powers, and 
it is perfectly well settled that it is no answer to say: But civil rights are 
affected. 

Mr. Stuart Bevan: No. 

Viscount Hatpane: Of course, it is very difficult. The power to legislate 
for peace, order and good government is in section 91, and property and civil 
rights is in section 92, but, on the other hand, the enumeration in section 91 1s 
paramount and prevails, and when you come to this enumeration you find regu- 
lation of trade and commerce, and that has been so attenuated by decisions of 
this Board that it is very difficult to rely on it. 


Mr. Stuart Bevan: The respondents, of course, contend here that this is 
within trade and commerce; I contest that; I say it is within no provision of 
section 91, but it comes within at least three of the matters exclusively pre- 
served to the Provincial Legislature by section 92. 

Lorp Dunepin: I see that in the Quebec judgment, which is on the point, 
of course it does not bind us, the court or the judge puts it as mere criminal 
legislation. He says it is obviously within the power of the Dominion Parlia- 
ment to say that a strike or lockout is an illegal thing; if you can say that, 
may not you also say: We will make certain provisions for trying to prevent 
these things being brought about? 

Viscount HALDANE: Unfortunately for that view, we have more than once 
decided on this Board that the power over the criminal, which is given exclu- 
sively to the Dominion under section 91, does not enable it to trench on pro- 
perty and civil rights by merely using that road. If you have something sub- 
stantial, then you can make any amendment of criminal law giving effect to it, 
but you cannot usurp power under section 92 under the title of criminal law. 

Mr. Sruart Bevan: I had those decisions in mind, and in due course I 
propose to remind your Lordships of them. The Judgment in the Quebec 
Reports, which I have not seen, I am sorry to say, must be looked at in the 
light of the decisions of this Board. 

Lorp DuneEpIn: In the John Deere Plow case, I think we decided that 
where the Dominion exercises power of incorporating a company to trade gener- 
ally in Canada, it can give it a power which cannot be interfered with under 
the name of property and civil rights. It is worth looking at. It is in 1915 
Appeal Cases. 

Mr. Stuart Bevan: Yes, I will refer to it in 1915 Appeal Cases, at page 
330. 

Viscount HautpAaNE: That was a Canadian company, not a provincial 
company, and the province attempted to curtail its powers and so on. We said 
to some extent they could but they could not substantially. 

Mr. Sruart Bevan: I am going to refer to it, and perhaps it would be 
convenient that I should do so now. 
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Viscount Haupane: I think it will be more convenient to take it in its 
order. 


Sir JoHN Simon: It has been discussed since. 
Viscount HALDANE: Yes, in the Board of Commerce case. 


Mr. Stuart Bevan: I will read the headnote: “ The authority of the Parlia- 
ment of Canada to legislate for ‘the regulation of trade and commerce’ con- 
ferred by section 91, enumeration 2, of the British North America Act, 1867, 
enables that Parliament to prescribe the extent and limits of the powers of 
companies the objects of which extend to the entire Dominion; the status and 
powers of a Dominion company as such cannot be destroyed by a provincial 
Legislature. Part VI of the Companies Act of British Columbia (R.S.B.C., 
1911, c. 39), which in effect provides that Companies incorporated by the 
Dominion Parliament shall be licensed or registered under that Act as a con- 
dition of carrying on business in the Province or maintaining proceedings in its 
Courts, is therefore ultra vires the provincial Legislature under the British 
North America Act, 1867”. I can deal with that now, but if it is inconvenient, 
I will reserve it. 


Viscount Haupane: I think you had better reserve it and take it in its 
sequence. 


Sir JOHN Simon: There are two more references in the Statutes I want. 


Mr. Sruart Bevan: I am reminded that there is a reference in the statute 
which Sir John asked for on page 29. 


Sir Joun Simon: I think it would be worth while to complete them by 
reading page 28, section 6. 

Mr. Sruart Bevan: Yes, that is the 1918 amendment: ‘ The said Act is 
amended by inserting the following sections immediately after section sixty- 
three thereof: 63 A. Where in any industry any strike or lockout has occurred, 
and in the public interest or for any other reason it seems to the Minister 
expedient, the Minister, on the application of any municipality interested, or of 
the Mayor, reeve, or other head officer or acting head officer thereof, or of his 
own motion, may, without application of either of the parties to the dispute, 
strike, or lockout, whether it involves one or more employers or employees in the 
employ of one or more employers, constitute a Board of Conciliation and Investi- 
gation under this Act in respect of any dispute, or strike or lockout” and so on. 


Lorp Dunepin: Do not think me impatient, but I hate a lot of sections 
being read in an Act of Parliament unless I know what they are being read for. 
Is there any particular point in any of these sections, except the absolutely 
general point that undoubtedly in many many ways these sections interfere with 
civil rights? 

Mr. Sruart Bevan: I think not. I am reading this section at the invitation 
of Sir John Simon. | 

Sir JoHN Srtmon: I was only interposing because the Noble Lord presiding 
asked whether there was anything else in the Statute relevant. I appreciate 
your Lordship’s enquiry, but we thought them so. The phrase, my friend was 
not stressing it, is, “‘ where in any industry any strike or lockout has occurred, 
and in the public interest” and so on it is “ expedient’”’; that is the word that 
wants to be stressed. It may be it does raise a Dominion consideration. 

Mr. Sruart Bevan: We stress the following words, or the alternative words, 
“or for any other reason ”’. 

Viscount Haupane: Yes, I think you may observe that to be relevant is 
one thing, and to be material is another. 

Lorp Dunepin: I do not think Sir John would have stated any public 
interest in that comment, he is for the Dominion. 
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Sir JouN Srmon: Yes. 


Lorp DuNeEpDIN: You do not want this to be quoted because you think it is 
public interest; what has the Dominion to do with public interest? 


Viscount HaLpANE: Sir John was only answering a general question I put. 

Mr. Sruart Bevan: I should like to read the other section, if convenient. 
It is section 16 of the 1920 Act. 

Lorp DunepiIn: This is only the same. I am very sorry, but to me many 
of these things pass into the limbo of forgotten sections. 

Mr. Stuart Bevan: I had better leave Sir John to read it. The general 
character and nature of this legislation is apparent from the terms of the 
original Act. 

Lorp Dunepin: It interferes grievously with civil rights. 

Mr. Sruart Bevan: Yes, and I start with that. 

Lorp SALVESEN: I understand, if your contention is sound, it. is that this 
Act is a dead letter except in so far as parties may consent to take advantage 
of it? 

Mr. Stuart Brvan: Yes. 

Viscount HALDANE: Yes, my doubt is whether they can do even that. 

Mr. Sruart Bevan: Subject to the observation which Viscount Haldane 
was good enough to make just now which I should like to have an opportunity 
of considering; it is subject to that undoubtedly. 

Now it is perhaps convenient that I should refer to sections 91 and 92 that 
have been so often before your Lordships’ Board. 

Viscount Haupane: I think it is those that are really the sections to be 
discussed. You may assume that we have heard of them before. 

Mr. Stuart Bevan: Yes, my Lord, they are in the Joint Appendix of 
Statutes in the earlier pages “ Distribution of Legislative Powers. Powers of 
the Parliament”. Then section 91: “It shall be lawful for the Queen, by and 
with the Advice and Consent of the Senate and House of Commons, to make 
Laws for the Peace, Order, and good Government of Canada, in relation to all 
matters not coming within the classes of subjects by this Act assigned exclusively 
to the Legislatures of the Provinces ”. 

Viscount Haupane: The first step is, you cut out section 92 altogether? 

‘Mr. Sruart Bevan: Yes. 

Viscount HatpANE: Now come to the next step and you see you go back on 
what you have done. 

Mr. Sruart Bevan: “and for greater certainty, but not so as to restrict 
the genetality of the foregoing terms of this section, it is hereby declared 
that (notwithstanding anything in this Act) the exclusive Legislative Authority 
of the Parliament of Canada extends to all matters coming within the classes 
of subjects next hereinafter enumerated’. 

Viscount HaLpANE: Section 91; that is a very important section there on 
which this Board went back on its earlier decision as to the meaning of the words 
at the end. 

Mr. Sruart Bevan: Yes: “And any matter coming within any of the classes 
of subjects enumerated in this Section shall not be deemed to come within the 
class of matters of a local or private nature comprised in the Enumeration of 
the classes of Subjects by this Act assigned exclusively to the Legislatures of 
the Provinces.” 

Viscount HatpaNne: That was held by one decision to be confined to head 
16 in section 92, but afterwards that opinion was declared to be wrong, and 
this Board has decided that it refers to the whole enumeration. 
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Mr. Stuart Bevan: Yes. Now the matters upon which the Respondents 
rely in the Enumeration under section 91 are first of all, (2), “the regulation of 
trade and commerce” at the bottom of page 1, and (7) “Militia, Military and 
Naval Service, and Defence,” and (27) “the Criminal Law except the constitu- 
tion of Courts of Criminal juridiction, but not including the procedure in 
criminal matters.” Those are the three enumerations that they rely upon; 
they also contend that this Industrial Disputes Act is for the peace, order and 
good government of Canada in relation to matters not coming within the class 
of subject by the Act assigned exclusively to the Provincial legislation. 

Viscount HALDANE: That means if the subject-matter does come within 
section 92 then they can only get at it if they can import that construction 
which was imported in the Manitoba Pulp case? 

Mr. Stuart Bevan: Yes. 

ViscounT HALDANE: And that is a very difficult matter to import; that is 
for the extreme necessities of war? 

Mr. Stuart Bevan: Yes, and for the purpose of enabling them to contend 
for that construction they called a good deal of evidence in the Court below 
directed to show, if they could, that a state of national emergency existed. 

ViscouNT Ha.pANE: Surely there must be a great many other states of 
national emergency if that was admissible. 

Mr. Sruart Bevan: That was the way in which they endeavoured to apply 
it; they called no less an important witness than the Minister of Labour him- 
self, and they were put to it to know whether the state of national emergency 
ought to be established as at the date of the passing of the Statute in 1907, or 
as at the date of the appointment of the Board in 1922. 

Viscount HaLpANE: If it was not in existence in 1907 the Act would not 
have been passed, and no good would be done by proving an emergency at the 
time the Board was appointed unless reappointed. Did the Court decide upon 
that footing? 

Mr. Srvuart Bevan: No, my Lord, they did not; I shall be reading the 
Judgment in a moment. The evidence was not before the Judge who granted 
the interlocutory injunction. I propose to read the Judgment before I read the 
evidence or refer to the evidence which was before the Court when the final 
judgment was given. None of the Judges put it upon that ground, but there is 
the case made upon the evidence and relied upon by the Respondents in this 
Appeal. 

Viscount Haupane: National emergency? 

Mr. Stuart Brvan: Yes. 

Viscount HaupaNe: You know the curious thing is that the United States 
who have got a rigidly written Constitution also have the doctrine of national 
emergency, and so far as I know every country that has a Constitution has got 
it. In a state of National emergency the provisions which define the Constitu- 
tion are intended to be overridden and abandoned in order to provide for that 
emergency; in the United States Supreme Court it has been so held. 

Mr. Stuart Bevan: And in the case of the Dominion legislation in the 
Pulp case your Lordships held that. 

Lorp ATKINSON: It is really requisition. 

Viscount Hantpane: The Pulp case went further; they could interfere with 
a newspaper. 

Mr. Srvuart Bevan: Not only during the war but after the cessation of 
hostilities on the particular facts of the case. 

Viscount HaupANE: We did not say they could, but we said: No Court 
would interefere with their Judgment. 


80 


Mr. Sruart Bevan: Yes. There was the very recent case which was put 
on the ground of national emergency, the profiteering case, or the Board of 
Commerce case. 

ViscounT HaLpANeE: There, the decision was with the Province; we said, 
you cannot do it. 

Mr. Sruart Bevan: The decision there was with the Province, in the Pulp 
case with the Dominion. 

Now it would be convenient if I read the Judgment of the learned Judge who 
granted the interlocutory injunction because he had the same material before 
him which I have now placed before your Lordships. His Judgment will be 
found on page 6 of the Record; it is the Judgment of Mr. Justice Orde: ‘“ By 
virtue of Sections 16 and 17 of 1 George V, chapter 119, and Sections 34 (2) 
and 36 (1) of the Public Utilities Act, R.S.O. 1914, chapter 204, the Plaintiffs 
are a body corporate charged with the duty of managing and operating the 
municipal electric light, heat and power works of the City of Toronto. That 
duty calls for the employment of a large number of men,” etc., etc. (Reading 
down to the words) ‘Counsel for the Defendant does not contend that the 
subject matter of the Act falls within any of the 29 enumerated classes expressly 
assigned to the Dominion Parliament by section 91, but he says that it does 
not come within any of the 16 classes exclusively assigned to the provinces by 
section 92, and that therefore it falls to the jurisdiction of the Dominion Par- 
liament under the residuary power given by the opening words of section 91, 
as a law made for the peace, order and good government of Canada.” 

Lorp DunepiIn: The counsel at that stage of the case seems to have given 
up the idea. 

Mr. Sruart Bevan: Yes, but at a later stage he came back and relied upon 
three of the enumerations under section 91. 

Lorp DunepIN: The ones you have read. 

Mr. Sruart Bevan: Yes; “And he contends that when so legislating the 
Parliament of Canada may, as ancillary to the main subject matter of the Act, 
enact laws which interfere with or override civil and municipal rights within 
the provinces.” Then he says: “The features of the Act to which objection is 
taken by the Plaintiffs are to be found in those sections which interfere with 
civil rights and not in the innocuous sections which provide some means for 
settling industrial disputes. It is those provisions for conciliation and those 
alone that Counsel for the Defendants relies upon as falling within the residuary 
powers under Section 91 and as justifying the ancillary coercive sections. It 
may not be amiss to observe parenthetically that it is open to argument that 
legislation for the appointment of a Board whose sole duty is to endeavour to 
adjust a dispute but who are clothed with no coercive powers, and whose judg- 
ment or award has no binding effect, is not a ‘law’ at all in the sense in which 
that word is used in sections 91 and 92 of the British North America Act.” 


Viscount HALDANE: There is a good deal in that point if you consider what 
the principle of the British North America Act is; it 1s that it gives two sets of 
legislative capacities, one to the Dominion Parliament, the other to the Pro- 
vincial Parliament, and it is absolutely ultra vires in the case of either to 
trench on the other’s field. If that is so, what are these laws that are innoctious? 
They are nothing at all; if the matter comes within the sphere of the Province the 
Province ought to disregard them. | 

Mr. Sruart Brvan: There is in fact an Ontario Act in force dealing with 
trade disputes. 

Viscount HaupANne: I should be surprised if there was not in most of the 
Provinces. I know whenever the Dominion passes an Act of this kind it is 
nice followed up by a rival, and then we have to determine which is to 
prevail. | 
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Mr. Stuart Bevan: Then at line 42 the learned Judge goes on: ‘‘ The same 
end might be attained by a mere resolution of the House of Commons or of the 
Senate. Such a resolution could not affect civil rights, and I can see little 
practical difference between an Act of Parliament or of a Provincial Legislature 
merely appointing a body for that purpose, and a resolution passed by 
any deliberate body of men. A municipal council might do it, or any 
religious or fraternal body might do it, with as much force of law, as the Act 
in question when stripped of all those provisions which interfere with civil 
rights or municipal powers. But it is not upon any such construction that my 
judgment is based. It may be that any Act which the Canadian Parliament 
or a provincial legislature sees fit to pass is a ‘law’ within the meaning of 
sections 91 and 92 of the British North America Act”. Then he says the Act is 
entitled and so on, and then he sets it out; and then I can go to line 37: “ It is not 
necessary to review all the provisions of the Act in detail. Its scheme is very 
simple.” Then there are various references, and then at the bottom of the page 
he draws attention to the coercive features of the Act “to which exception 
especially is taken by the Plaintiffs”. Then he says: “The Board is empowered 
to summon witnesses including the parties to the dispute, to compel the production 
of books, papers and other documents, and to enter buildings and other premises 
for purposes of inspection, and to interrogate persons therein, and these powers 
are sanctioned by penalties for failure to attend or to give evidence or to permit 
inspection”. Then the learned Judge refers to sections 56 to 59 which preserve 
the status quo. I think I had better read this: ‘Sections 56 to 59 contain 
extremely drastic provisions designed to preserve the status quo from the moment 
the Minister grants the application for a Board until it has made its report,” 
etc., etc. (Reading down to the words) “In re The Board of Commerce Act, 
1919, and The Combines and Fair Prices Act, 1919 (1922), 1 Appeal Cases, 191, 
at pp. 198 and 199.” : 

Viscount Haupanr: Now we come to the Pulp case, and that will take a 
good deal of time to consider, and therefore we had perhaps better adjourn. 


(Adjourned for a short time). 


Mr. Stuart Bevan: The judgment goes on, on page 10, line 45: “ The recent 
judgment of the Judicial Committee delivered on the 25th July last, in the case 
of Fort Frances Pulp and Paper Company v. Manitoba Free Press Company, 
might lend colour to the suggestion that there may be cases notwithstanding what 
was laid down in the Montreal Street Railway case, where in a ‘ national emer- 
gency ’ the Parliament of Canada may have power to pass legislation under the 
residuary clause infringing upon provincial rights.”, etc., etc. (Reading to the 
words, line 32) “The authority of that decision has been so affected by later 
decisions of the Privy Council that I do not feel that it is binding upon me or 
that it is now a correct exposition of the law.” 

Lorp DuNEDIN: Does that matter, because it is all about the interim 
injunction? 

Mr. Stuart Bevan: Yes; I need not trouble your Lordships with that. 
That is how the matter stood when the injunction was granted. The only 
statute that I have not referred your Lordships to is the statute under which 
the Toronto,Commissioners derive their powers, and it will, perhaps, be right 
that I should give your Lordships the reference to that. 

Viscount Hatpanz: Tell us the substance of it? 

Mr. Stuart Bevan: The substance is that the power which the munici- 
pality had are all conferred upon these Commissioners. 

Viscount HALDANE: It is a statutory delegation. 

Mr. Stuart Bevan: Yes, a convenient delegation. 
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Viscount HatpANE: The municipality would require power to regulate 
the organisation of the City of Toronto, but that, I take it, they have. 

Mr. Stuart Bevan: “Yes, no issue really arises on that. I think it may be 
taken just as if the municipality themselves were the plaintiffs in the action. 

Viscount HatpANE: I suppose they said: This is a municipal institution 
within the Province? 

Mr. Sruart Bevan: J ought perhaps, before I deal with the evidence that 
was called, to tell your Lordships that there is an Ontario Act of 1914, which is 
to be found at page 38 of the Joint Appendix, entitled “An Act respecting 
Councils of Conciliation and of. Arbitration for settling Industrial Disputes.” 

Lorp SatveseN: How do the provisions differ from the other ones? 


Mr. Sruart Bevan: There is not the same interference with property and 
civil rights, but there is a complete procedure provided for the reference. 


Viscount HaLpDANE: That is only to show that they have acted. 


Mr. Stuart Bevan: Yes, that is really all. I do not think I need trouble 
your Lordships with the terms of that. 


Viscount Hatpane: I do not think we are much troubled here with the 
old doctrine of the occupied field; it originated in Victorian times, and, although 
it has been recognised more ‘and more as time goes on, as the two sets of 
legislatures have crowded one another, you come back to the question of 
whether it is ultra vires or intra vires. 3 


Mr. Srvuarr Bevan: Yes, I think that position was recognised by the 
respondents, because at the trial they put their case, it is true, upon section 91, 
and said that it did not come within section 92 at all, but mainly they based 
their case upon an allegation of national emergency, and, in order to meet that 
case, they called a good deal of evidence. 


Viscount Hatpane: Before you go into the evidence, let us see what 
“national emergency’? means. If a hostile force is invading a country, not- 
withstanding its constitution, the people of that country will rise and resist, 
and organise themselves in order to attain its end. That has been recognised, 
I think, by the United States, where I do not think there was much controversy 
about it; I think everybody said that must be so, but it was said: In the United 
States it is not so very easy to find such a power within the constitution, but 
it was said: There is power to make laws for the peace, order and good govern- 
ment of Canada, except with regard to matters within section 92. Then it was 
said that an emergency which threatens Canada as a whole does not come within 
section 92, and, therefore, Parliament is free to proceed affirmatively under the 
general words of section 91. That is a very different thing from legislation as 
regards strikes, which is very important legislation, but each Province can deal 
with it. 

Mr. Stuart Brvan: Certainly this particular province 1s dealing with it. 

Viscount HaupANe: The important thing against you is that the Lemieux 
Act, which was acquiesced in, as far as I know, was put forward for the whole 
of Canada, as a sort of natural construction of the powers of section 91. 


Mr. Stuart Bevan: Your Lordship says ‘acquiesced in.” 
Viscount HatpANneE: It has gone on since 1907. 
Mr. Stuart Bevan: It has gone on since 1907, but the statement is that 


in the case of municipal authorities no board has ever been appointed, where 
their interests are concerned, except with the consent of those authorities. 


Lorp ATKINSON: What is the difference between a municipal Board and a 
Board under section 92? 


Mr. Sruart Bevan: Under section 92 there is an express field. 
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Lorp ATKINSON: If you cannot invade the civil rights of the board, can you 
invade the civil rights of an individual? 

Mr. Stuart Bevan: No, you cannot; but I have the additional ground, 
being a municipal corporation, to put forward under section 92, which would 
not be open in the case of a private employer. There is exclusive power in the 
provincial legislation under section 92 in respect of municipal institutions in the 
province. 

Viscount Hatpane: If you could rely upon the regulation of trade and 
commerce, that would ibe enough for you. It may be that the decisions of this 
board require a good deal of interpretation before you can rely upon that as 
giving this power; otherwise I should have thought they did give this power. 

Mr. Stuart Bevan: For that one would have to consider the various deci- 
sions, and the question of trade and commerce was dealt with by your Lordships 
in one of the recent cases, the Board of Commerce case. 

Viscount HaupANeE: And the John Deere Plow case and the others. 

Mr. Stuart Bevan: Yes, and, so far as I am concerned, though, as your 
Lordship has reminded me, there is a large body of judicial decision by this 
board upon this class of case, the whole of the law is dealt with and summarized 
in the two last cases before your Lordships’ Board. It may be necessary to. 
refer to some of the earlier decisions perhaps to expand the references. But 
my case is really based upon the reasoning of your Lordships’ Board in those 
last two cases in 1921 and 1922. 

Viscount HatpaAne: In the Board of Commerce case we did say something 
about trade and commerce. 

Mr. Sruart Bevan: Your Lordships dealt with what trade and commerce 
was within the meaning of section 91, and as to whether the position could be 
covered by trade and commerce in the particular case under consideration. I 
shall have to deal with it when I come to the cases, but I thought the most 
convenient way, as this is put well to the front of the respondents’ case, would 
be to deal with the evidence relied upon as showing that there was a position 
of national emergency both at the date of the passing of the statute and at 
the date of the order constituting the board. 

Lorp ATKINSON: I can understand national convenience. 

Viscount HALDANE: That will not do. 

Mr. Sruart Bevan: I suppose it was for the national convenience and 
certainly in the national interest that profiteering should be restrained in the 
years immediately following the war, but that is not an emergency. 

Viscount HALDANE: An emergency is something so terrible as to be out- 
side anything in section 92, such as the Dominion being in peril. 

Mr. Sruart Bevan: Yes. In my submission no such case could be made 
here and the sort of evidence which has been led to establish such a case falls 
far short of anything in the nature of a national emergency. 

Viscount HatpaANE: May we see the judgment on the main question and 
then we can come back to the evidence. 

Mr. Sruart Bevan: If your Lordship pleases. JI have read the judgment 
of Mr. Justice Orde. Then there is the judgment of Mr. Justice Mowat which 
led to the reference of the action to the Supreme Court. That is on page 166. 
He says: “ This action is for a declaration that the defendants have no right 
to act as a Board of Conciliation and Investigation in respect of an alleged 
dispute between the plaintiffs and their employees,” etc., etc. (reading to the 
words, line 32), “that such requirements are necessary and that the effective 
or possible determination of industrial strife gives the Dominion Parliament 
power so to trench upon the subjects mentioned in subsections 8, 13 and 16 
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of section 92, in order that a law necessary for ‘the peace, order and good gov- 
ernment of Canada’ may be effectively administered and enforced.” That is 
a consideration of national emergency. ‘“‘ Having come to the conclusion that 
the constitutional question raised is the all important one, I do not here deal 
with the evidence directed to that feature of the case which deals with the 
procedure leading up to the appointment of the Board of Conciliation which 
was made, and the propriety of its appointment. In a general way I find that 
the requirements of the statute have been complied with. I therefore pass on 
to discuss the constitutional point raised. The question of industrial strife, 
together with its ramifications and the growth of labour unions, is vastly 
different from the condition existing at the time of the passing of the British 
North America Act in 1867, and the silence of the Act regarding ‘labour’ and 
the absence of the specific allocation of that subject to the Dominion or the 
provinces is thus accounted for. But it may be observed that the question of 
labour has, for more than twenty years, been appropriated by the Dominion 
Parliament and Government. There is a Department of Labour with a Minister 
of Labour in charge; periodical publications dealing with labour questions, 
the labour market, the current cost of living, and the employment of the mil- 
tary forces of Canada in the protection of property and the public safety where 
violent eruptions have occurred or may.” 

Viscount Hatpange: The Ministry of Labour is quite a recent thing, 1s 
it not? 

Mr. Sruart Bevan: It was established by the Act of 1906 which is to be 
found on page 4 of the Appendix. My friend, Mr. Duncan, tells me that the 
original Act was in 1900. This is 1906. It does not refer to the 1900 Act, but 
my friend is in a much better position to know than I am and when he says 
there was a similar Act of 1900, I have no doubt that is so. This is the Revised 
Statutes of Canada of 1906. I have no doubt my friend is right. Then line 
10: “This Department has, by common consent of the Provinces during this 
long period, been the principal administrative means of dealing with the ques- 
tion of eruptive industrial strife; and, while the fact of acquiescence does not 
settle a constitutional point of law, and if there is no authority for the taking 
over of labour problems by the Dominion, yet a declaration of the Court that 
all such administrative actions are to cease, and inferentially that all the Gov- 
ernments and their law officers have erred, or slept, should not be arrived at 
unless the law is clear.” May I pause there for a moment to say on this sug- 
gestion of acquiescence, the only evidence of acquiescence is that in the case 
of municipal institutions the Minister of Labour has always sought and 
obtained their consent before appointing the Board. In the case of individual 
firms and private companies it is true that no one has taken objection except 
in the one case which has found its way into the Law Reports. “ Canada’s 
constitutional problems have all found their way to the Judicial Committee of 
the Privy Council, whose members have taken enormous pains, from period 
to period, in-their elucidation, and it is by the views of that tribunal that we 
are to be guided,” etc., etc. (Reading to the words, page 169) “simple local 
strikes which alone could have been in contemplation of the Fathers in 1864 
and 1867 have given place to those of Brotherhoods composed in some instances 
of hundreds of thousands and Dominion-wide in their operations and probably 
beyond the resources of each Province to deal with.” The number dealt with 
by this particular piece of legislation is as low as ten. “As was said by Lord 
Watson in stating the opinion of the Judicial Committee in Attorney General 
for Ontario v. Attorney General for the Dominion (1896) A.C. 348, 361: 
‘Some matters, in their origin local and provincial, might attain such dimen- 
sions as to affect the body politic of the Dominion, and to justify the Cana- 
dian Parliament in passing laws for their regulation or abolition in the interest 
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of the Dominion. But great caution must be observed in distinguishing between 
that whch is local and provincial and that which has ceased to be merely local 
or provincial, and has become a matter of national concern, in such sense as 
to bring it within the jurisdiction of the Parliament of Canada.’ ” 

Lorp Ark1nson: I suppose the Dominion could deal with foot and mouth 
disease over the whole of Canada. 

Mr. Stuart Bevan: I should think so undoubtedly. Agriculture is 
assigned to the Dominion Parliament. ‘“ In Russell v. The Queen it was held 
that the restriction of intemperance was a matter of public order and safety, 
although it infringed on property and civil rights. And this case, although the 
Attorneys General were not represented, has been expressly reaffirmed in state- 
ments by the Committee.” I think, as your Lordships will see when I refer 
to the decision, that, turned upon the particular facts of that case. ‘If such 
an ill as occasional over-drinking is subject to Dominion legislation, it must 
follow that the prevention of strikes by conciliation, which conceivably might 
occasion the starving of the people, should also be. In the last case on the 
subject, it was held that regulation of the price of newsprint paper, upon which 
soothing and uninterrupted information might be written to quiet the nerves of 
the people racked by the Great War, but which was over when the regulation 
was passed, was within the powers of the Dominion, the Viscount Haldane 
saying: ‘No authority other than the central Government is in a position to 
deal with a problem which is essentially one of statesmanship.’ The elements 
of ‘municipal affairs’ and ‘matters of a merely local and private nature’ come 
within the same reasoning. I note that Mr. Justice (Orde in this very case 
reported 25 O.W.N. 64 heard a motion for an interim injunction upon material 
which substantially raised the same issue as that raised by the evidence at 
the trial before me, and gave a considered judgment.” That deals with the 
learned Judge’s ground for referring the case to the Divisional Court. 

Then the judgment of the Supreme Court is to be found on page 171. The 
Chief Justice says: “I agree with my brother Ferguson that the impugned 
portion of the legislation in question is legislation within the competency of 
the Dominion Parliament under its powers to make laws for the peace, order 
and good government of Canada in relation to the regulation of trade and 
commerce, and, therefore, think the action should be dismissed with costs.”’ 
Then Mr. Justice Ferguson gives the reasons. The first ten lines deal with 
the reference to the Divisional Court and at line 18 he says: ‘ The Plaintiffs 
are a Board of Commissioners appointed under Sections 16 and 17 of 1 George 
V, Chapter 119,” etc., etc. (reading to the words, line 46) “it is an interference 
with a local work or undertaking, subjects (Class 10) exclusively assigned to 
Provincial Legislatures by Section 92 of the British North America Act.” Then 
he sets out the relief asked for. The second paragraph refers to the injunction 
that was ordered and the third paragraph deals with the circumstances under 
which the matter comes before the Supreme Court. I will go to line 33, 
page 172. 

Mr. Duncan: Will you read at line 28? 


Mr. Stuart Bevan: Certainly. “It is not, I think, necessary for the decision 
of the case at bar, to consider the constitutional validity of any sections or 
provision in this Act which do not deal with the powers of the Board, and con- 
sequently it is not necessary to consider the constitutional validity of Sections 56 
to 61 which deal with strikes and lockouts prior to and pending a reference to 
a Board of Inquiry,” etc., etc. (Reading to the words, line 13, page 173) ‘Counsel . 
for the Defendants and the Attorney General for the Dominion submitted that, 
as according to its ‘true nature and effect’, its ‘pith and substance’, and its title, 
the Act here in question is legislation in reference to industrial disputes, and as 
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the Imperial Parliament in the Australian Constitution Act (63-64 Victoria) 
recognized and treated industrial disputes as presenting an aspect of peace, order 
and good government that required special legislative treatment, (see Section 51 
of the Australian Act)’”—that comparison does not seem to be very helpful— 
“we may and should hold that the legislation does not fall within any of the 
classes enumerated in Section 92 of the British North America Act”, etc., etc. 
(Reading to the words, line 40) “the Parliament of Canada had not by its 
veneral power ‘to make laws for the peace, order and good government of Canada’ 
full legislative authority to pass it”. In the Russell case it was held it did 
not fall within either of the classes of Section 92. The Alberta case referred to 
is in 1916 Appeal Cases. ‘It must be taken to be now settled that the general 
authority to make laws for the peace, order and good government of Canada, 
which the initial part of Section 91 of the British North America Act confers, 
does not, unless the subject matter of legislation falls within some of the 
enumerated heads which follow, enable the Dominion Parliament to trench on 
the subject matters entrusted to the provincial Legislatures by the enumeration 
in Section 92. There is only one case, outside the heads. enumerated in Section 
91, in which the Dominion Parliament can legislate effectively as regards a 
province, and that is where the subject matter lies outside all of the subject 
matters enumeratively entrusted to the province under Section 92”. Russell 
v. The Queen is an instance of such a case. 

Viscount Hatpane: Objection has been taken to the enunciation of the law 
in Russell v. The Queen. 

Mr. Sruart Bevan: The quotation from the Alberta case is from the judg- 
ment of this Board delivered by your Lordship. 

Viscount HaupANne: We adopted Russell v. The Queen as right to that 
extent. 

Mr. Sruart Bevan: Yes, so far as the construction of Section 92 was con- 
cerned. ‘Counsel for the Plaintiffs and the Attorney General for Ontario submit 
that the legislation here in question trenches upon the classes of legislation 
enumerated in subsections 8, 10, 13 and 16 of Section 92”, etc., etc. (Reading to 
the words, line 41) “In the Board of Commerce Case Mr. Justice Duft’s state- 
ment does not take the form of a pronouncement on a point necessary to the 
decision of the case he was considering”. In the Distillers and Brewers Case 
(1896) Appeal Cases—that was a Judgment delivered by Lord Watson—‘‘the 
Committee states the proposition as it is stated by Mr. Justice Duff in the Board 
of Commerce Case, and yet in the same case accepts and treats Russell v. The 
Queen as rightly decided’. 

Viscount HatpANeE: I think in Russell v. The Queen what they proceeded 
on was that the scope of the Canada Temperance Act was so wide and concerned 
the Dominion so much as a whole that the matter was really outside Section 92 
and they decided it on that footing and there were suggestions as to trade and 
commerce that were not adopted in subsequent decisions. 

Mr. Sruart Bevan: As I read the judgment the Board held that they did not 
fall within Section 92 at all on the particular facts in that case and having regard 
to the particular scope and extent of the legislation in question. 

Viscount HALDANE: There were some very critical remarks in Russell v. 
The Queen made by Lord Watson in a case that is not in the reports with regard 
to the McCarthy Act. It has been printed, but it is not in the reports. 


Mr. Greorrrey LAWRENCE: In the judgment in the Insurance Reference of 
1916 your Lordships referred to the case on the McCarthy Act. 


Viscount HALDANE: Did we quote what was said in that case? 


Mr. Grorrrey LAWRENCE: Your Lordship said you had no difficulty in hold- 
ing it was ultra vires notwithstanding Russell v. The Queen. 
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Mr. Stuart Bevan: I have here the argument in the Great West Saddlery 
case. 


Viscount HaupANE: More than once since objections have been taken to 
quoting remarks that were made by their Lordships, probably rather precipitately, 
in the course of the discussion as indicating their settled view. In the McCarthy 
Act case this Board gave no reasons for its judgment. It simply pronounced the 
Act ultra vires. 


Mr. Sruart Bevan: Would your Lordships desire me to read the passage 
from the Great West Saddlery case? — 

ViscouNT HALDANE: We will come to that in due course. 

Lorp ATKINSON: They criticized the argument in Russell v. The Queen. 

Mr. Stuart Bevan: Yes. Mr. Justice Ferguson goes on at the top of page 
175: “After a careful persual of the authorities, I am unable to reconcile the 
cases or the two propositions in the statement I have quoted from the Alberta 
Insurance Case, unless it be that the legislation in Russell v. The Queen did not, 
in the opinion of the Judicial Committee, even trench upon any of the powers 
conferred upon the provinces by Section 92”—I think that is right, if I may say 
so with respect—“ or unless it be that the opinions of the Judicial Committee in 
Russell v. The Queen and in the Fort Frances Case are founded upon the pro- 
position that, where a condition arises in which the peace, order and welfare of 
the Dominion as a whole is affected and that condition cannot be effectively met, 
controlled and regulated by provincial legislation, the Dominion Parliament 
has power to legislate under the peace, order and good government clause of 
Section 91 even if in so doing it trenches upon some of the classes enumerated 
in Section 92. While there are statements in the reasons for judgments in the 
Russell Case and the Fort Frances Case which appear to support the last pro- 
position, it is not, I think, clear that the proposition was necessary to the 
decision of either case or that it is laid down in either case. In the absence of 
clear and binding authority requiring me to do so, I am not prepared to hold that 
such a wide and far-reaching power must, can or should be implied in order to 
give effect to the agreement which the Imperial Parliament embodied in the 
British North America Act.” 


Lorp ATKINSON: I suppose that would apply where there was a plague of 
some sort, cholera, for instance. 


Mr. Stuart Bevan: Yes. 
Lorp Arxinson: In India they are obliged to deal with that in great dis- 
tricts. People are not allowed to shift from one stricken district to another. 


Mr. Stuart Bevan: I suppose plague would come under the description of 
a national emergency or peril. 


Lorp ATKINSON: It is not confined to war. 


Mr. Stuart Bevan: No, I do not think I could contend that; it would be a 
national emergency. “I incline to the view that if the Russell Case is not sup- 
ported by a reference to subsection 27 of Section 91, criminal law, and subsection 
2, trade and commerce, then it must be taken to have been determined on a 
finding that the legislation did not in fact trench upon any class enumerated in 
Section 92 and that the Fort Frances Case is based upon a finding of such an 
abnormal condition that the necessities of the situation demanded, required and 
justified the implying of an overriding power to legislate so as to meet, regulate 
and control an abnormal condition amounting to a great national emergency, in 
which the safety of the nation as such was threatened.” 


Viscount Harpane: No doubt that is so, but you will find somewhere, 
I am not sure it was not in the 1906 case, a judgment of this Board in which 
they said it was impossible to reconcile the Russell Case with the decision in 
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the Ontario Liquor case. I was Counsel in the case. For a time no self-respect- 
ing Counsel cited the Russell case before this Board; there was a gloomy silence 
whenever he did, but I think we have got over that now. 


Mr. Sruart Bevan: Perhaps it is because I am not very familiar with 
these earlier decisions that I have introduced the Russell case. I submit that 
the judgment of Mr. Justice Ferguson in this passage between lines 18 and 30 
is correct in the reasons he assigns for the particular finding in the Russell case 
and the Fort Frances case. 

Viscount Hatpane: The judgment in the Russell case was delivered by a 
very eminent authority on the British North America Act, Sir Montague Smith. 


Mr. Stuart Bevan: Yes. Then at line 30: ‘For these reasons I am of 
opinion that the weight of authority is in favour of the proposition that, except 
in conditions involving the very safety of the Dominion as a political entity, 
the Parliament of Canada may not in its legislation trench upon any of the 
subjects enumerated in Section 92, unless such legislation, according to its pith 
and substance, is legislation in relation to a class of legislation enumerated in 
Section 91 of the British North America Act.” 

Viscount HALDANE: Surely that is too broad. 


Mr. Sruart Bevan: If it trenches upon any subject enumerated in Section 
92, it is ultra vires unless according to its pith and substance it is legislation in 
relation to Section 91. “Counsel for the Attorney General for the Dominion and 
the Defendants submit that if the legislation cannot be supported as not falling 
within or trenching upon any of the classes enumerated in Section 92, it can and 
should be supported as legislation in respect of one or more of the classes 
enumerated in Section 91 of the British North America Act,” etc., etc. (Reading 
to the words, line 1, page 177) “ Industrial disputes are not now regarded as 
matters concerning only a disputing employer and his employees.” 

That must depend upon the particular dispute and the facts of the particular 
case: “It is common knowledge that such disputes are matters of public interest 
and concern, and frequently of national and international importance,” etc., etc., 
(Reading down to the words) “I would dismiss the action with costs including 
costs of injunction proceedings but would stay the issue of the judgment and the 
order dissolving the injunction restraining the Defendant from proceedings with 
the inquiry for such time as is reasonably necessary to allow an appeal to be 
taken.” Then Mr. Justice Smith and Mr. Justice Magee agree. 

The view expressed by the learned judge here at lines 14 and 15 on page 
177 that it is an Act “to authorize an inquiry into conditions or disputes and 
that the prevention of crimes, the protection of public safety, peace and order 
and the protection of trade and commerce are of the ‘ pith and substance and 
paramount purposes’ of the Industrial Disputes Act’ would hardly seem to be in 
accordance with the provisions of the Act itself, because, taking the view which is 
expressed by the learned Judge, one would have thought some drastic remedy 
would be provided by the Act itself in order to prevent the continuance or 
recurrence of a condition so dangerous to the public safety, peace and order, 
and when one looks at the Act itself one sees there is no drastic remedy pro- 
vided by the Act and no real effective remedy at all. All the Act provides 
for is that, in this alleged condition of a breach of public safety, peace and order, 
three gentlemen should meet together and, if they are unable to settle the 
industrial dispute, should publish an accurate statement of the case leading 
up to the dispute and a pious recommendation that the parties should settle 
that dispute upon particular lines. The very nature of the Act and of the 
machinery of the Act seems to negative the existence of a state of things seri- 
ously affecting public peace and order which in ordinary circumstances would 
call for drastic means to be applied for the removal or alleviation of the 
dangerous position. 
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Then Mr. Justice Hodgins on page 178 gives a dissenting judgment in 
favour of the Appellants. I do not think I need read the first two paragraphs. 
In the third paragraph he says: “It was suggested during the argument that, 
as the Act was passed in 1907, it must be viewed and judged in relation to the 
industrial and social conditions which existed at that date, irrespective of what 
has happened since,” etc., etc. (Reading down to the words) ‘‘ Dispute’ and 
‘industrial dispute’ are defined”; then they are set out. Then strikes and 
lock-outs are defined, and then at line 18: “ It is provided that no dispute shall 
be referred to a Board where the employees affected are fewer in number than 
ten (section 21) and by Section 6 the Minister is obliged to establish the Board 
if satisfied that the provisions of the Act apply. How he is to satisfy himself 
that there are at least ten persons affected is not stated”. Then the learned 
Judge sets out Section 380 as to the powers to compel the attendance of 
witnesses and to accept evidence whether strictly legal or not. Then the 
other sections dealing with failure to attend and produce books are set out. 
Then section 56 is referred to at line 40, and then section 57, the status quo 
provision, and then at the top of page 182: “Any violation of these 
provisions subject the party offending to a fine to be recovered by proceed- 
ings under Part XV of the Criminal Code.” Then the judgment proceeds: 
“The salient features objected to are,” etc., etc. (Reading down to the words 
on page 186) “ If, in the latter quotation the words ‘for prohibiting strikes and 
lock-outs throughout Canada except under restrictive conditions’ are substituted 
for those referring to the liquor traffic, the analogy is obvious and something 
similar may be said about the other extract’. 


Viscount HaupaNne: I do not think I was expressing any opinion on the 
Russell case in quoting it there. I was really saying what the reasons were. 


Mr. Stuart Bevan: Yes, my Lord. Then: “In the case of Attorney Gen- 
eral for Ontario v. Attorney General for Canada (1896) Appeal Cases 348, these 
words occur on page 361,” etc., etc. (Reading down to the words on page 187) 
“In Attorney General for Australia v. Colonial Sugar Company (1914) Appeal 
Cases, page 252, Lord Haldane sums up the earlier pronouncements in these 
words: ‘ By the 91st section a general power was given to the new Parliament of 
Canada to make laws for the peace, order and good government of Canada 
without restriction to specific subjects, and excepting only the subjects specifically 
and exclusively assigned to the Provincial Legislatures by section 92’”. Then 
there is a passage in the judgment delivered by your Lordship in the Attorney 
General for Canada v. The Attorney General for Alberta which I have already 
read twice. 

Viscount Hatpane: You need not read that again, it adds nothing. 


Mr. Sruart Bevan: Then the judgment proceeds: “I find these careful 
pronouncements by Lord Haldane to be reinforced in the Board of Commerce 
and the Fort Frances cases ” etc., etc. (Reading down to the words on page 189) 
“Indeed, it would be difficult to assign limits to the measure in which, by 
procedure strictly analogous to that followed in this instance, the Dominion 
might dictate the working of provincial institutions and circumscribe or super- 
sede the legislative and administrative authority of the provinces ”. 


Lorp ATKINSON: Obviously in such a case as that the criminal jurisdiction 
would not be to form a body of criminal law, but to have a penal section as 
a means of enforcing it. 


Mr. Sruart Bevan: Similarly in this case the only way of forcing the 
parties to the Board is by forcing them to give disclosure of their books and 
works and so forth, and forcing them to maintain the status quo by imposing 
these penalties for any disobedience of an Order of the Board; without the 
penalties the Act would be ineffective, without the other provisions of the Act, 
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of course, there would be no necessity to have penal provisions at all. Then 
the judgment proceeds on page 190: “Such a procedure cannot, their Lord- 
ships think, be justified, consistently with the governing principles of the 
Canadian constitution as enunciated and established by the judgments of this 
Board. The language of sections 91 and 92 (which establish ‘interlacing and 
independent legislative authorities,’)”’— 

Lorp DunepiIn: This is Lord Haldane now? 


Mr. Sruart Bevan: Yes, this is Lord Haldane after quoting from Mr. 
Justice Duffi—“ ‘Great West Saddlery v The King being popular rather than 
scientific, the necessity was recognized at an early date of construing words 
describing a particular subject matter by reference to the other parts of both 
sections. As Sir Montague Smith observed, in a well-known passage in the 
judgment in Citizens Insurance Company v Parsons, 7 Appeal Cases at page 
109, ‘ The two sections must be read together and the language of one inter- 
preted and, where necessary, modified by that of the other.’ The scope of the 
powers received by the Dominion under Item 27, section 91, is not to be ascer- 
tained by obliterating the context, in which the words are placed, in disregard 
to this rule’.””. Then the judgment proceeds: “If, therefore, this legislation is 
one substantially in relation to property and civil rights, this case applies and 
governs here,” etc., ete. (Reading down to the words) “I think the appeal must 
be dismissed with costs and judgment entered for the Respondents in the 
action, in accordance with these reasons, for the relief they seek, with costs.” 
That is the consequential relief. 

Now my case is really based upon the reasoning of Mr. Justice Hodgins, 
which, as your Lordships observe, dealt in great detail and care with the case. 

Viscount Hatpane: What do you say is the difference between the two 
Judges in the Court of Appeal on the law? 

Mr. Stuart Bevan: I do not think there is really any difference in the 
views that the Judges took as to the principles laid down in those various 
decisions that. have been pronounced by your Lordships’ Board, but Mr. Justice 
Ferguson finds two things; he finds undoubtedly that the matter came within 
section 92 ‘civil rights and property within the province,” but he found in 
addition to that that the legislation is covered by two of the enumerations in 
section 91, namely, “criminal law” and “trade and commerce.” ‘That is the 
only distinction between the judgments. 

Now with regard to criminal law, Lord Atkinson just put the question, my 
answer to which indicates the submission I make with regard to that. 

Lorp ATKINSON: It ig not a provision widening the criminal law, but a 
penal provision enacted to enforce an wltra vires statute. 

Mr. Sruart Bevan: Yes. 

Lorp ATKINSON: Without which the Act would be a dead letter. 

Mr. Stuart Bevan: Yes. That is my answer to the finding or the view 
expressed by the majority of the Judges, that this is covered by “criminal law.” 
With regard to “trade and commerce,” the answer, I submit, is by the dissent- 
ing judgment of Mr. Justice Hodgins in which he reviews the cases in which 
the phrase “trade and commerce” has been considered. 


Lorp ArKinson: It would be competent to indicate any of these things 
come under section 92; they said, you shall do such and such things which 
are an invasion of them, and if you do not do them you are to be fined. 

Mr. Sruart Bevan: That is it, you are transferred, according to the 
Respondents’ case, from this particular enumeration under section 92 into a 


sub-division or sub-enumeration of the criminal law enumeration in section 
91; that is the effect of it. 
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Viscount Haupane: Mr. Justice Orde gave judgment for an injunction, 
taking the view that the Act was valid. Mr. Justice Mowat heard the evidence 
and said: I do not agree with this, and referred the case to a full Bench; the 
full Bench agreed with Mr. Justice Mowat for substantially the same reasons, 
and said the new Act was ultra vires. 

Mr. Sruart Bevan: No, the majority of the full Court confirmed Mr. 
Justice Mowat. 

Viscount Hatpane: I mean that, but Mr. Justice Mowat’s judgment 
refusing the injunction confirmed that the new Act was wltra vires. 

Mr. Stuart Bevan: No, treated it as being intra vires. Mr. Justice Orde 
granted the injunction on the view that the new Act was ultra wires. Mr. 
Justice Mowat, the trial Judge, took a different view, and gave a considered 
judgment for giving a different view, but he pronounced no order in the action; 
he took advantage of procedure which was open to him, by which the whole 
action could be referred to the full Court. The matter then came before the 
full Court, and the majority of the Judges took the view that the Judge who 
granted the injunction on the view that the Act was ultra vires was wrong, and 
held that the Act was intra vires, because it fell within the enumeration of “trade 
and commerce” and “criminal law.” Mr. Justice Hodgins took the other view; 
he held it was within section 92 and was not within any of the enumerations in 
section 91; that is the position. 

Viscount Hatpane: The new Act? 

Mr. Stuart Bevan: Yes. 

Viscount Haupane: And therefore was ultra vires? 


Mr. Srvuart Bevan: According to the dissenting judgment. I come here 
with the finding of the majority of the full Court against me, the majority held 
that the new Act is dntra vires; it is that judgment I am appealing from and 
seek to have reversed. 

Viscount Hatpanzu: You have Mr. Justice Hodgins with you? 

Mr. Sruart Bevan: Yes, and the Judge who granted the interim injunc- 
tion. 

Viscount Haupane: The curious thing is, in stating the law they come 
so near each other. 

Mr. SruartT Bevan: Yes, they do, and really the only distinction between 
the majority in the Supreme Court and Mr. Justice Hodgins is that the majority 
against Mr. Justice Hodgins did find that this legislation fell within section 91 
under both the enumerations “trade and commerce” and “criminal law.” That 
is really the whole point. 

Lorp Dunepin: I would like to be quite sure about this, as the adjourn- 
ment will be long. Mr. Justice Mowat rather went upon the question of the 
general view that the thing became of such importance that it would be of 
Dominion as against local importance, whereas the Judges in the Appeal Court 
gay this may be tacked on the enumerated subjects? 

Mr. Stuart Bevan: Yes, so that I shall have to deal with the three views. 

Lorp Dunepin: Their views differed? 

Mr. Stuart Bevan: Yes, and I shall have to deal with Mr. Justice Mowat’s 
view as well as with the others. 


(Adjourned until Tuesday morning) 
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SECOND DAY 


CouncIL CHAMBER, WHITEHALL, S.W. 1, 
Turespay, November 18, 1924. 


Viscount Haupane: Before you begin, it might be convenient to say this: 
The practice of the Board is to hear just two counsel a side normally and when 
two Governments are here the usual thing is that the leader for the private 
appellants and counsel for their Government should be heard, and similarly with 
the Respondents, but I am not sure how matters stand in that respect. You, 
Mr. Bevan, appear for the private appellants and also appear for the Govern- 
ment of Ontario? . 

Mr. Stuart Bevan: Yes. 

. Viscount HALDANE: Then it is quite simple in that case, there are two coun-, 
sel on your side? 

Mr. Sruart Bevan: Yes. 


Viscount Hatpane: With regard to the other side it is not so clear; Sir 
John Simon appears for the private Respondents. 


Sir Joun Simon: Yes, I appear with my friend, Mr. Duncan, for the 
Respondents. 


Viscount Hautpang: Mr. Clauson appears for the Attorney General of 
Canada? 


Sir JoHN Simon: Yes; that is a very important aspect of the case. 


Viscount HatpaNne: I see Mr. Duncan used the labouring oar in the 
Courts below and might naturally wish to add something to your argument, and 
in that case their Lordships will depart from their usual practice .nd hear you 
Sir John and also Mr. Duncan, and then also hear Mr. Clauson. Probably Mr. 
Duncan will not find it necessary to be very long, but that depends, of course, 
on the argument that you, Sir John, address to this Board. 


Sir JoHN Simon: Might I say this to relieve the Board, and to save the 
time of the Board, what I should propose to do in any part I am called upon to 
take would not be to trench on the evidence side of it. It may be we shall have 
to have some discussion, but as your Lordships have intimated that course I 
should propose to leave with my friend Mr. Duncan whether he did or did not 
deal with that, but your Lordships would not expect me to deal with the possibly 
rather complicated matter of the evidence if it becomes important. 


Viscount Haupane: If it becomes important; it may not be important. 
That brings me to the second observation I wish to make. It is a very delicate 
case, and a very difficult and serious one, and I think it must turn to a large 
extent at any rate on what this Board and the Courts of Canada have already 
decided on the construction of sections 91 and 92. That being so, I am afraid 
you will have to take us through the authorities. There is nothing earlier than 
Russell v. The Queen that we need look at if my recollection does not deceive 
me, but I have not had the books before me. I think Hodge v. The Queen is in 
the same volume? 


Mr. Sruart Brvan: It is 9 Appeal Cases. 


ViscounT HALDANE: You can tell us what was in the McCarthy Act and 
what was decided without reasons there. I think it is in the discussion in that 
bound volume where some of the observations that were made about Russell v. 
The Queen occur, but you must not take observations made by the Judges, no 
matter how eminent, as of the same weight, when only made in conversation, 
as the delivered judgments, and you will be very sparing in the citation of 
sentences of Lord Herschell and Lord Watson and what they said in that case. 
ah sbi remember what year the McCarthy case was; it was after Hodge v. The 

ween! 
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_. Mr. Stuart Bevan: I had proposed, with your Lordships’ approval, to start 
with the latest decisions of your Lordships. 


Viscount Haupane: I think you may assume we know the latest ones. 


Mr. Stuart Bevan: I am relying upon those as summarising many of the 
earlier decisions. 


Viscount HatpANE: I will tell you why that is dangerous; in all those cases 
we had been addressing ourselves to particular questions, and we have had in 
mind to try not to decide any more than was necessary for the decision of each 
es The result is it is only in that way you can work out the general prin- 
ciples. 


Lorp Dunepin: If it is allowable to quote one’s own judgment, there is a 
certain judgment of mine in a Workmen’s Compensation case which is often 
quoted by other people as to how you said something in a decided case and then 
something else is decided and you push on and push on until at the end you get 
something which if you had the Statute alone you would think would never 
come under it. 


Mr. Stuart Bevan: Then, my Lord, I will start with the earlier cases. 


ViscounT HaupANz: I think in that case it would probably be the best to 
see exactly what was decided in Russell v. The Queen. 


Mr. Sruart Bevan: If your Lordship pleases. There is one matter which 
falls to be dealt with before I refer your Lordship to Russell v. The Queen and 
the later cases, and that is the evidence which occupies a good many pages of 
the Appendix. The evidence was directed to showing a case of public emer- 
gency, but in none of the judgments was the decision in favour of the Respon- 
dents based upon that ground at all. 

Viscount Haupanz: I know, in the Mamntoba Pulp case, their Lordships 
decided that war overrides everything, and it affects Canada as a whole in the 
result. We had to consider peace, order and good government under the cir- 
cumstances of the presence of the war which are outside political heads, and 
when that has once been done the point at which Legislation is to cease must 
be a matter of statesmanship; it is impossible for a Court to say as well as the 
Government can when that is to stop: that is all that was decided. Now is 
what emerges here, or in any other. case, compatible to the emergency of war? 
In Russell v. The Queen they seem to have thought there was such an emer- 
gency, and that has been a subject of much comment. Here it is of the greatest 
importance to have something like a settled principle applying to all Canada, 
but we have to ask ourselves whether under the head of “ civil rights” in sec- 
tion 92 it would not be at least competent to the province to pass some legisla- 
tion stopping the workmen or employers as the case may be from asserting their 
“civil rights” in a limited part. If you come to the conclusion that that was 
the effect of the Act, then no matter how important its purpose it is a thing that 
zould be done by the province, and if so, it could not be done under section 91 
unless you could find in section 91 in a subject or head such as “trade or com- 
merce” something that enabled you to do it. That is why it is important to find 
out what “trade and commerce” means at the outset. 

Mr. Stuart Bevan: With your Lordship’s permission may I deal with the 
authorities first and refer to the evidence later on, or if it is relied upon by my 
learned friends, perhaps by way of reply? 

Viscount Haupane: I think that will be the best way. We have looked at 
the evidence and know broadly what it is. 

Lorp Atxinson: What will you begin with? 

Mr. Stuart Bevan: I can begin with Russell v. The Queen or The Citizens’ 
Insurance Company of Canada v. Parsons which is in the same report. 

Viscount Hautpane: Which came first? 
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Mr. Stuart Bevan: The Citizens’ Insurance Company of Canada v. 
Parsons is in the 7th Appeal Cases at page 96. 


VIscOoUNT HALDANE: Then we will take that first. 


Lorp ATKINSON: You will not omit to deal with Lord Watson’s judgment 
in 1896 Appeal Cases? 


Mr. Stuart Bevan: That is on my list, and I will deal with it. The Citizens’ 
Insurance Company v. Parsons is of importance in my submission because it 
deals with the meaning of the words “regulation of trade and commerce”. The 
particular passage is on page 112 of the report. The Board deals with the words 
“regulation of trade and commerce” on page 112. 


ViscounT HALDANE: You had better read the head note at page 96, and then 
go to the judgments. 


Mr. Stuart Bevan: If your Lordship pleases. “Sections 91 and 92 of the 
British North America Act, 1867, must, in regard to the classes of subjects gen- 
erally described in section 91, be read together, and the language of one inter- 
preted and, where necessary, modified by that of the other, so as to reconcile 
the respective powers they contain and give effect to all of them. Each question 
should be decided as best it can, without entering more largely than is necessary 
upon an interpretation of the statute. Held that: In No. 13 of section 92, the 
words ‘property and civil rights in the province’ include rights arising from con- 
’ tract (which are not in express terms included under section 91) and are not 
limited to such rights only as flow from the law, e.g., the status of persons”. 

ViscounT Haupane: I note that the words “civil rights” are to be read gen- 
erally as including rights arising from contract. 


Mr. Stuart Bevan: Yes. “In No. 2 of section 91, the words ‘ regulation 
of trade and commerce’ include political arrangements in regard to trade requir- 
ing the sanction of parliament, regulation of trade in matters of inter-provincial 
concern, and, it may be, general regulation of trade affecting the whole Dominion; 
but do not include the regulation of the contracts of a particular business or 
trade such as the business of fire insurance in a single province and therefore do 
not conflict with the power of property and civil rights conferred by section 92, 
INO. eat: 

Viscount Haupane: Let us see what that means. The Dominion cannot 
touch the rights as to fire insurance in a single province. 


Mr. Sruart Bevan: Yes, fire insurance was the business touched by that 
particular legislation. The proposition is that it does not include the regulation 
of contracts of a particular business or trade. Now this Industrial Disputes Act 
is only directed to a particular class of business and trade, works of public 
utility, and many businesses and trades are outside the scope of the Act alto- 
gether, and strikes may take place in any other trade than those enumerated 
in the Industrial Disputes Act, and the Act has no application at all. 


Viscount HatpANE: Of course, there is no attempt here to regulate the 
civil rights of employment in a single province. 

Mr. Stuart Bevan: No; it is an attempt to regulate particular trades in all 
the provinces, the particular trades. What happened in fact, as is shown by 
the evidence in this case, is that there were sympathetic strikes which are relied 
upon by the respondents as creating a position of public emergency, but the sym- 
pathetic strike in many cases was in a trade to which the Industrial Disputes 
Act had no application at all. 

Viscount HaupaNne: That would not matter if it was a general principle 
and it was desirable to regulate disputes all over Canada, and there was power 
to do it. 

Mr. Stuart Bevan: That is not what it endeavours to do; it is sale indus- 
trial disputes in particular trades. 
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Viscount HALDANE: Even if you take particular trades, as long as they are 
all over Canada it would not matter. 


Mr. Stuart Bevan: They are all over Canada, but it is particular trades. 

ViscounT Hatpane: Can you tell me this from memory? Parsons’ case 
only decided that you could not affect fire insurance in a particular province, 
but suppose you attempted to regulate fire insurance all over Canada, was that 
the subject of the decision in the insurance case later? 

Mr. Stuart Bevan: Yes. 

ViscounT HALDANE: That you could not? 

Mr. Stuart Bevan: Yes, that you could not. 

Viscount HatpANEe: Very well. Parsons only took us so far? — 


Mr. Stuart Bevan: Yes. Then going back to the head note: ‘ Conse- 
quently:—(Ontario) Act 39 Victoria, chapter 24, which deals with policies 
of insurance entered into or in force in the Province of Ontario for insuring 
property situate therein against fire, and prescribes certain conditions which 
are to form part of such contracts, is a valid Act; applicable to the contracts 
of all such insurers in Ontario, including corporations and companies, what- 
ever may be their origin, whether incorporated by British authority or by 
foreign or colonial authority. Held, further, that the said Ontario Act is not 
inconsistent with Dominion Act 388 Victoria, chapter 20, which requires all 
insurance companies whether incorporated by foreign, dominion, or provincial 
authority to obtain a license, to be granted only upon compliance with the 
conditions prescribed by the Act.” 

Viscount HALDANE: Does that remain law? 


Mr. Stuart Bevan: That, as far as I have been able to. discover, 
remains the law. 


ViscouUNT HALDANE: That is to say, license? 


Mr. Stuart Bevan: Yes. “ Held, further, that according to the true 
construction of the Ontario Act, whatever may be the conditions sought to 
be imposed by insurance companies, no such condition shall avail against the 
statutory conditions, and the latter shall alone be deemed to be part of the 
policy and resorted to by the insurers, notwithstanding any conditions of their 
own, unless the latter are indicated as variations in the manner prescribed by 
the Act.” I do not think I need trouble with that, that deals with the par- 
ticular provisions of the particular Act. 

Then the judgment of their Lordships begins on page 103 and was delivered 
by Sir Montague Smith. I do not think I need read anything before page 112, 
the second paragraph. 

Viscount HanpANE: Just one moment, I think you must look at page 108. 

Mr. Cuauson: Would your Lordships also look at page 107, it is a state- 
ment which your Lordships will find repeated in other cases, and it might be 
convenient just to take it? 

Mr. Sruart Bevan: ‘‘ The scheme of this legislation, as expressed in the 
first branch of section 91, is to give to the Dominion Parliament authority to 
make laws for the good government of Canada in all matters not coming 
within the classes of subjects assigned exclusively to the provincial legisla- 
ture” (Reading down to the words) “ With the same object, apparently, the 
paragraph at the end of section 91 was introduced, though it may be observed 
that this paragraph applies in its grammatical construction only to No. 16 
of section 92.” 

Viscount HaupaNe: That is one of the statements of the Judicial Com- 
mittee that they have overruled? 


Mr. Sruart Bevan: Yes. 
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Viscount Hatpane: It extends to the whole of the subjects im section 92? 

Mr. SruarT Bevan: Yes. “ Notwithstanding this endeavour to give pre- 
eminence to the Dominion Parliament in cases of a conflict of powers, it is 
obvious that, in some cases where this apparent conflict exists, the legislature 
could not have intended that the powers exclusively assigned to the provincial 
legislature should be absorbed in those given to the Dominion Parliament. 
Take as one instance the subject ‘marriage and divorce,’ contained in the 
enumeration of subjects in section 91; it is evident that solemnization of mar- 
riage would come within this general description; yet ‘solemnization of mar- 
riage in the province’ is enumerated among the classes of subjects in section 
92, and no one can doubt, notwithstanding the general language of section 91, 
that this subject is still within the exclusive authority of the legislatures of 
the provinces.” 


ViscounT Hanpane: That has been decided in the Marriage case reported 
about 1913 Appeal Cases? 


Mr. Sruart Bevan: Yes. “So: ‘the raising of money by any mode or 
system of taxation’ is enumerated among the classes of subjects in section 
91; but, though the description is sufficiently large and general to include 
‘direct taxation within the province, in order to the raising of a revenue for 
provincial purposes,’ assigned to the provincial legislatures by section 92, it 
obviously could not have been intended that, in this instance. also, the general 
power should override the particular one.” | 

Viscount Haupane: I rather think on that it has been held that the 
Dominion may tax directly as well as indirectly, while the province can only 
tax directly; it is concurrent power. 

Mr. Sruart Bevan: Yes. ‘ With regard to certain classes of subjects, 
therefore, generally described in section 91, legislative power may reside as to 
some matters falling within the general description of these subjects in the 
legislatures of the provinces” etc., etc. (Reading down to the words) “ Sec- 
tion 8 of that Act enacted that His Majesty’s Canadian subjects within the 
province of Quebec should enjoy their property, usages, and other civil rights, 
as they had done before, and that in all matters of controversy relative to 
property and civil rights resort should be had to the laws of Canada, and be 
determined agreeably ‘to the said laws.” 

ViscouNT Haupane: Before you pass from the paragraph at the top, 
does that mean Quebec can have its laws altered as regards rights flowing 
from status? : 

Mr. Stuart Bevan: I do not so read it. 


Viscount Hatpane: I suppose not. I suppose property and civil rights, 
including rights flowing from status, are left wholly to section 92. What 
effect is given to section 94? Can you alter it as regards rights flowing from 
status? I should like to look at section 94. 


Mr. Sruart Bevan: On page 110 about one-third from the bottom of the 
page in the last paragraph the effect of the section is given: “ By that section 
the parliament of Canada is empowered to make provision for the uniformity 
of any laws relative to ‘ property and civil rights’ in Ontario, Nova Scotia, and 
New Brunswick, and to the procedure of the Courts in these three provinces, 
if the provincial legislatures choose to adopt the provisions so made. The proy- 
ince of Quebec is omitted from this section.” So that he gives the effect of the 
section. ; 


ViscounT HALpANE: Is that so? What I want to get at is, what it imports; 
it may make provision for the uniformity of any laws relative to “property and 
civil rights’; that must include rights following from contract. } 

Mr. Stuart Bevan: Yes, status too I should say. 
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Viscount Hatpane: As regards Quebec. Quebec is not touched by this 
section at all? 

Mr. Stuart Bevan: No. 

Viscount Hatpane: What I want to get at is what Sir Montague Smith 
meant by this: “ If, however, the narrow construction of the words ‘ civil rights’, 
contended for by the appellants were to prevail, the Dominion Parliament could, 
under its general power, legislate in regard to contracts in all and each of the 
provinces and as a consequence of this the province of Quebec, though now 
governed by its own Civil Code, founded on the French law, as regards con- 
tracts and their incidents, would be subject to have its law on that subject 
altered by the Dominion Legislature.”” It must be under section 91. What does 
he mean? What provision in section 91 does he allude to, is it “ trade and com- 
merce?” 

Mr. Stuart Bevan: I think “trade and commerce,” because trade and com- 
merce was one of the matters relied upon in this case. 

Viscount Hatpane: My difficulty is, he has not said so. 

Mr. Stuart Bevan: I think it appears as one goes on. On page 112 he con- 
siders the meaning of “regulations of trade and commerce” upon which the 
Dominion was relying. I think it will appear so. 

Lorp DunepIn: I think you will find what Lord Haldane wants in the 
argument of Sir Farrer Herschell on page 101. 

Mr. Stuart Bevan: Yes. “Section 94 omits Quebec from the uniformity 
of legislative concurrent power; compare sections 93 and 95. That throws light 
on the meaning of the expression in section 92, No. 18; which is to be construed 
in its narrower sense.” 

ViscouNT HALDANE: He is referring to “trade and commerce” as covering 
the whole Dominion? 

Mr. Sruart Bevan: Yes. 

Viscount HatpANnr: Excluding all rights except those following from 
status? 

Mr. Stuart Bryan: Yes. 


Viscount Hatpange: Where does he say that contract is included in section 
91? 

Mr. Stuart Bevan: May I just read it: ‘Section 94 omits Quebec from 
the uniformity of legislative concurrent power; compare sections 93 and 96. 
That throws light on the meaning of the expression in section 92, No. 13; which 
is to be construed in its narrower sense, and not so as to affect or cut down the 
exclusive control over trade, commerce, and contracts. given to the Dominion 
Parliament. 

Viscount HaupANe: That means that “civil rights” cannot include trade 
and commerce and contracts? 

Mr. Stuart Bevan: That is so. That must be limited to status. 

Viscount HaupaneE: It is all an argument for the wide reading of “ trade 
and commerce”? | 

Mr. Stuart Bevan: Yes. 

Lorp ATKINSON: He says: “Section 94 omits Quebec from the uniformity 
of legislative concurrent power; compare sections 93 and 95. That throws light 
on the meaning of the expression in section 92, No. 13; which is to be con- 
strued in its narrower sense, and not so as to affect or cut down the exclusive 
control over trade, commerce and contracts given to the Dominion Parliament. 
Contract, moreover, is not included in that chapter of the Civil Code which 
deals with civil rights.” 

92090—7 
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Mr. Sruart Bevan: Yes. Sir Montague Smith is dealing with that argu- 
ment when he refers to section 94 on page 110 of the judgment, and he goes on 
on page 112 to deal with the words “ regulation of trade and commerce.” 

Viscount HaLpANE: What does Sir Farrer Herschell mean to say about 
section 94? What does he say it covers? He has already said “trade and com- 
merce” in section 91 covers everything. What is the use of section 94? 

Lorp Dunepin: He says section 94 throws light on the true meaning of 
section 94, No. 13, that is “ civil rights.” The point is whether “trade and 
commerce” so monopolise the whole subject as to cut down any question of 
civil rights in respect of “trade and commerce.” 


~ Viscount HaLpANE: What I want to get at is what he said that section 
94 said? 

Mr. Sruart Bevan: Sir Farrer Herschell relied on section 94 as throwing 
light on the meaning of section 92, No. 13 “ civil rights.” 

Viscount HaLtpANE: How does it throw light? 

Mr. Sruart Bevan: If I may say so with great respect to the argument 
reported here, I do not think it did. I Sir Farrer Herschell was relying on sec- 
tion 91, the section the respondents rely upon here, it was unnecessary to invoke 
section 94 at all. 

Viscount Haupane: That is what is troubling me. 


Mr. Srvuart Bevan: The passage in the judgment which I think comes on 
page 112 expresses quite clearly the view taken as to the position. 

Viscount Haupane: I think the meaning of it is this, that section 91 
“yveoulation of trade and commerce” cannot have the wide meaning contended 
for by the appellants because if it had it would enable regulation of Quebec 
civil rights notwithstanding that Quebec is left out of section 94. 

Mr. Sruart Bevan: Yes, it may be that. May I read on, because I think 
the matter becomes plain from the judgment. I am reading at page 111, a little 
below the middle of the page: “ The next question for consideration is whether, 
assuming the Ontario Act to relate to the subject of property and civil rights, 
its enactments and provisions come within any of the classes of subjects enumer- 
ated in section 91. The only one which the Appellants suggested as expressly 
including the subject of the Ontario Act is No. 2, ‘ the regulation of trade and 
commerce’. A question was raised which led to much discussion in the Courts 
below and this bar, viz., whether the business of insuring buildings against fire 
was a trade”. Ido not think I need read that passage, it was decided that it 
was. Then on page 112: “The words ‘regulation of trade and commerce’, in 
their unlimited sense are sufficiently wide, if uncontrolled by the context and 
other parts of the Act, to include every regulation of trade ranging from political 
arrangements in regard to trade with foreign governments, requiring the sanction 
of parliament, down to minute rules for regulating particular trades”, etc., etc. 
(Reading down to the words) “It is enough for the decision of the present case 
to say that, in their view, its authority to legislate for the regulation of trade and 
commerce does not comprehend the power to regulate by legislation the contracts 
of a particular business or trade”. That is the passage I rely upon. That has 
been repeated and followed in many decisions that followed the Citizens In- 
surance Company v. Parsons. 

Viscount HALDANE: I have a note which says: “8 Appeal Cases, page 8 i? 

Mr. Stuart Bevan: I will send for it; I am told it is the Attorney General 
v. Mercer. 

Viscount HALDANE: That is the case about mineral rights. 

Mr. Sruart Bevan: Iam told it is in Cameron at page 322. 

Viscount Hatpane: My reference is obviously wrong because it is a refer- 
ence to an English appeal. 
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Mr. Stcart Bevan: The case on page 8 is Nobel’s Explosives Company v. 
Jones. | 


Viscount HaLpANE: It cannot be that. 


Mr. Stuart Bevan: It deals with the importation and transhipment of a 
patented article. 


Lorp Dunepin: I think you will find it is page 767. 

ViscounT HatpANe: I cannot find anything that bears on this point. 

Mr. Stuart Bevan: My friend Mr. Lawrence will be good enough to look 
at the report and see if there is anything relevant to this particular matter. 

Lorp ATKinson: “It was contended that all escheats really belonged to 
the province and it was decided that that was not so, that the casual benefit 
derived from escheats in the province went to the province under section 109”. 

Viscount HaLpaNneE: I do not think it has anything to do with it. 

Lorp ATKINSON: Lord Selborne gave the judgment. 


Lorp DuneEpIN: This is it: “At the date of passing the British North 
America Act, 1867, the revenue arising from all escheats to the Crown within 
the then province of Canada was subject to the disposal and appropriation of the 
Canadian Legislature, and not of the Crown. Although section 102 of the Act 
imposed upon the Dominion the charge of the general public revenue as then 
existing of the provinces; yet by section 109 the casual revenue arising from lands 
escheated to the Crown after the Union was reserved to the provinces”. It was, 
so to speak, a competition between the Dominion and the province for the revenue 
arising from escheats to the Crown. 

Viscount HaLtpANE: Ido not think it has much to do with this. 


Lorp DunEpIN: No. It only comes in on those sections dealing with tax- 
ation; it is a commentary upon them. 

Lorp ATKINSON: They contended that the Dominion had the right to get 
these escheats in the name of the Crown in order to enable it to discharge the 
debts? 


Mr. Stuart Bevan: Yes. If I may go back to page 113 of the 7th Appeal 
~ Cases and read this passage about 10 lines down, it is the important part of this 
judgment in relation to my argument; I think I did read half of it: “ It is enough 
for the decision of the present case to say that, in their view, its authority to 
legislate for the regulation of trade and commerce does not comprehend the power 
to regulate by legislation the contracts of a particular business or trade, such as 
the business of fire insurance in a single province, and therefore that its legis- 
lative authority does not in the present case conflict or compete with the power 
over property and civil rights assigned to the legislature of Ontario by No. 13 of 
section 92.” There are passages in later judgments which indicate that this 
sentence in the judgment of Sir Montague Smith has been read and followed: “ It 
is enough for the decision of the present case to say that, in their view, its 
authority to legislate for the regulation of trade and commerce does not com- 
prehend the power to regulate by legislation the contracts of a particular business 
or trade’’, What follows is merely an instance. 

Lorp ArxKinson: Is that so: “such as the business of fire insurance in a 
single province ”. 

Mr. Srvart Bevan: I do not think, having regard to the way this is 
referred to in later judgments, the words “such as the business of fire insurance 
in a single province ” really add anything to it; 1t was merely an example. The 
broad proposition is, that the authority to legislate for the regulation of trade and 
commerce does not comprehend the “ power to regulate by legislation the con- 
tracts of a particular business or trade”. 
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Viscount HALDANE: You must be very careful about that; what the new 
Act purported to regulate was the contracts of a group of businesses, a number 
of businesses; it was not the particular business. | 

Mr. Sruart Bevan: Public utility businesses. 

Viscount Hatpane: And other things too, but it is very general. 

Mr. Stuart Bevan: Yes, it includes a very small proportion of the busi- 
nesses carried on in the provinces. | 

Lorp ATKINSON: Do not the following words seem to indicate it was not 
by mistake that the words “in a single province” were put in; it says: “and 
therefore that its legislative authority does not in the present case conflict or 
compete with the power over property and civil rights assigned to the legis- 
lature of Ontario by No. 13 of section 92.” 

My. Sruart Bevan: I shall have to invite your Lordship’s attention to other 
passages dealing with “regulation of trade and commerce ” in other judgments. 
I think the illustration given there was founded upon the facts of the particular 
case. Your Lordships will see in some of the later judgments this is referred 
to again and again: “having taken this view of the present case, it becomes 
unnecessary to consider the question how far the general power to make regula- 
tions of trade and commerce, when competently exercised by the Dominion 
Parliament, might legally modify or affect property and civil rights in the 
provinces, or the legislative power of the provincial legislatures in relation 
to those subjects; questions of this kind, it may be observed, arose and were 
treated of by this board” in other cases. Then I do not think there is any- 
thing further in that judgment on the question material to the present case. 
The rest of the judgment deals with the true construction of the Ontario Act, 
not with the question of general principle. 

Viscount Hatpane: He did say apparently that he thought the legisla- 
tion to require all insurance companies to obtain licenses from the Dominion 
Minister was legitimate. 

Mr. Sruart Bevan: Yes. 

Viscount HALDANE: He does not pronounce on it, but he says it is not 
inconsistent with the authority of the legislature of the province of Ontario to 
legislate in relation to the contracts which corporations may enter into in that 
province. I do not think there is anything else. 

Mr. Sruart Bevan: No, I do not think there is anything further in that 
judgment. That judgment is valuable for the construction put upon the words. 

Viscount HALDANE: That is right, but in those days, in the days when 
Chief Justice Ritchie and Mr. Justice Taschereau sat in the Supreme Court, 
the tendency was to set up the Dominion authority and Mr. Justice Taschereau 
gave a judgment in that case on which Sir Montague Smith comments on page 
116, and it might be worth while reading a few words of that. 

Mr. Sruart Bevan: Yes: “Mr. Justice Taschereau, in the course of his 
vigorous judgment, seeks to place the plaintiff in the action against the Citizens 
Company in a dilemma,” etc., ete. (reading down to the words) “so that the 
denial of one power involves the denial of the other.” 

Viscount HALDANE: One sees what he means. 

Mr. Sruart Bevan: Yes. There are two appeals and the construction of 
the particular statute is dealt with in the rest of the judgment. 

Then in the same volume is the case of Russell v. The Queen, at page 829. 

Lorp ATKINSON: Was the result of that, that neither the Dominion Par- 
liament nor the provincial legislature can interfere with the contracts of one 
particular industry? } 

Mr. Sruart Bevan: Certainly; that the Dominion Parliament cannot. 
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ViscouNT HALDANE: The province can. 


Mr. Sruart Bevan: The province could interfere, but the Dominion Par- 
liament cannot. 

Lorp ATKINSON: If the province can, that must obviously be insuring com- 
panies within the province. 

Mr. Sruart Bevan: Undoubtedly; your Lordship will remember the word- 
ing of section 92. 

Lorp ATKINSON: It must be so; they have no jurisdiction over anything 
outside. 

Mr. Stuart Bevan: Quite so; I do not contend that for a moment. That 
is expressly limited by “ property. and civil rights within the province.” 

Now we get to Russell v. The Queen, which was an exceptional case and 
really stands alone. The Dominion legislation in that case was with regard 
to the sale of intoxicating liquors, and it was held that such legislation was 
within the competency of the Dominion Parliament. 

Viscount HaLpANE: The Canadian Temperance Act, otherwise known as 
the Scott Act. That is so, is it not, Mr. Duncan? 


Mr. Duncan: Yes. | 

ViscouNT HALDANE: It is sometimes called one way and sometimes the 
other. 

Mr. Duncan: Yes, my Lord. 


Mr. Stuart Bevan: Russell v. The Queen is at page 829 of the same 
volume: “ Held, that the Canada Temperance Act, 1878, which in effect, 
wherever throughout the Dominion it is put in force, uniformly prohibits the 
sale of intoxicating liquors except in wholesale quantities or for certain specified 
purposes, regulates the traffic in the excepted cases, makes sales of liquors in 
violation of the prohibitions and regulations contained in the Act criminal 
offences, punishable by fine and for the third or subsequent offence by imprison- 
ment, is within the legislative competence of the Dominion Parliament. The 
objects and scope of the Act are general, viz., to promote temperance by means 
of a uniform law throughout the Dominion. They relate to the peace, order, 
and good government of Canada, and not to the class of subjects ‘ property and 
civil rights’”. That was the eround of the decision, and that has been recog- 
nized ever since. 

Viscount Haupane: Look at the last sentence. 

Mr. Stuart Bevan: “Provision for the special application of the ele to 
particular places does not alter its character as general legislation.” 

Viscount Haupane: That, I think, was somewhat dealt with by the 
decision in the McCarthy Act case. 

Mr. Sruart Bevan: Yes, that is so. In that particular case the ground 
for the decision which really stands by itself is as expressed in the head note 
that the Act did not relate to property and civil rights at all, that it was dealing 
with drink which would fall into the same category as poisons and explosives 
and so forth, and it was necessary for the good government of the Dominion 
that this particular legislation should be passed. 

Viscount HatpANe: In fact, that temperance was in the general Canadian 
interest? 

Mr. Stuart Bevan: Yes. 

Viscount Haupane: And therefore the matter was outside the province. 

Lorp DunepIn: That the right to have a glass of beer was not a civil 
right. 
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Viscount HatpANe: Yes, but of course it involved a great deal more than 
the right to have a glass of beer. We had better have the judgment. You 
had better begin at the middle of page 833. 

Mr. Stuart Bevan: “The preamble of the Act in question states that 
‘it is very desirable to promote temperance in the Dominion, and that there 
should be uniform legislation in all the provinces respecting the traffic in 
intoxicating liquors.’ The Act is divided into three parts. The first relates to 
‘proceedings for bringing the second part of this Act into force;’ the second to 
‘prohibition of traffic in intoxicating liquors;’ and the third to ‘ penalties and 
prosecutions for offences against the second part’” etc., etc. (reading down 
to the words) “subsection 2 provides that ‘neither any license issued to any 
distiller or brewer’ (and after enumerating other licenses), ‘nor yet any other 
description of license whatever, shall in any wise avail to render legal any 
act done in violation of this section.’” I do not think I need read the particu- 
lars of the sections. The third part of the Act (section 100) provides for con- 
viction and penalties. Then at the top of page 835: “The effect of the Act 
when brought into force in any county or town within the Dominion is, describ- 
ing it generally, to prohibit the sale of intoxicating liquors, except in wholesale 
quantities, or for certain specified purposes, to regulate the traffic in the 
excepted cases, and to make sales of liquors in violation of the prohibition and 
regulations contained in the Act criminal offences, punishable by fine, and for 
the third or subsequent offence by imprisonment. It was in the first place con- 
tended, though not very strongly relied on, by the appellant’s counsel, that, 
assuming Parliament of Canada had authority to pass a law for prohibiting 
and regulating the sale of intoxicating liquors, it could not delegate its powers, 
and that it had done so by delegating the power to bring into force the pro- 
hibitory and penal provisions of the Act to a majority of the electors of coun- 
ties and cities. The short answer to this objection is that the Act does not 
delegate any legislative powers whatever.” I think I may pass on to the last 
paragraph but one on that page: “ The general question of the competency of 
the Dominion Parliament to pass the Act depends on the construction of the 
91st and 92nd sections of the British North America Act, 1867, which are found 
in Part VI of the statute under the heading ‘Distribution of Legislative 
Powers.’” Then section 91 is set out. Then just above the middle on page 
836 his Lordship continues: “The general scheme of the British North America 
Act with regard to the distribution of legislative powers, and the general scope 
and effect of sections 91 and 92, and their relation to each other, were fully 
considered and commented on by this board in the case of the Citizens Insur- 
ance Company v. Parsons,” etc., etc. (reading down to the words) “if the Act 
does not come within one of the classes of subjects assigned to the Provincial 
Legislatures, the Parliament of Canada had not, by its general power ‘to make 
laws for the peace, order, and good government of Canada,’ full legislative 
authority to pass it.” Therefore the vital question was: Did it fall within 
section 92? “Three classes of subjects enumerated in section 92 were referred 
to, under each of which, it was contended by the appellant’s counsel, the 
present legislation fell,” etc., etc. (reading down to the words) “ The Act in 
question is not a fiscal law.” Then unless your Lordship desires it I do not 
think I need deal with the part of the judgment that deals with clause 9; it 
does not seem to be relevant to the present case, and in that case no question 
of principle was laid down from which I think any assistance is to be got here. 

Mr. Crauson: At the top of page 838 there is a passage which is several 
times referred to in subsequent cases. 

Mr. Sruart Bevan: Yes, five lines from the top of page 838: “Suppose 
it were deemed to be necessary or expedient for the national safety, or for 
political reasons, to prohibit the sale of arms, or the carrying of arms, it could 
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not be contended that a Provincial Legislature would have authority, by virtue 
of subsection 9 (which alone is now under discussion), to pass any such law, 
nor, if the appellant’s argument were to prevail, would the Dominion Parlia- 
ment be competent to pass it, since such a law would interfere prejudicially 
with the revenue derived from licenses granted under the authority of the 
Provincial Legislature for the sale or the carrying of arms.” 

Mr. Ciauson: Would you mind reading on? 

Mr. Stuart Bevan: Certainly: ‘ Their Lordships think that the right con- 
struction of the enactments does not lead to any such inconvenient consequence. 
It appears to them that legislation of the kind referred to, though it might inter- 
fere with the sale or use of an article included in a license granted under sub- 
section 9, is not in itself legislation upon or within the subject of that sub- 
section, and consequently is not by reason of it taken out of the general power 
of the Parliament of the Dominion”’. 

Lorp Dunepin: With all respect to Mr. Clauson I do not think that has 
anything to do with the question we have here. You must remember what they 
were at in this case was, they were first of all trying to argue it fell within one 
of the provisions under section 92. Really all the judgment comes to is this: 
they say we do not think it comes within section 92; one of the things in 92 
they wanted to hang it on was the license thing. Therefore, what they actually 
decided there was, having found that it does not fall in anything in 92, they 
say it became unnecessary to say whether it fell under anything in 91 because 
the moment you are out of 92 then the general powers of the Dominion prevail. 
T hope I was not rude, but I really do not think that that bit has anything to do 
with what we have to consider. 

Mr. Cuavuson: I suggest that sentence which my friend was beginning to 
read has been referred to in the aspect cases, something which from one aspect 
may be considered to come under section 92; that is the only reason I thought 
your Lordships would like to have the passage. 

ViscounT HatpANE: They say the power to restrict by the power of im- 
posing licenses is not a power to be used for prohibiting the wider thing, the use 
of arms. 

Mr. Stuart Bevan: That is all. 

Lorp ATKINSON: Lord Watson points to that; the Province might exact a 
fee for giving a license for carrying arms, but the Dominion might pass legisla- 
tion dealing with the possession of arms if likely to be used for seditious pur- 
poses. / 

Viscount HALDANE: Yes. | 

Mr. Stuart Bevan: Now we go to the bottom of page 838: ‘Next, their 
Lordships cannot think that the Temperance Act in question properly belongs 
to the class of subjects ‘Property and Civil Rights’ ” etc. etc. (Reading down to 
the words) “What Parliament is dealing with in legislation of this kind is not a 
matter in relation to property and its rights, but one relating to public order 
and safety”. 

Lorp ATKINSON: It occurs to me that it would be legitimate for the Domin- 
ion to pass an Act to say that petrol should not be stored within a certain 
distance of an inhabited house. _ : 

Viscount Hatpane: Yes. This is the crucial ground of the decision. 

Mr. Stuart Bevan: Yes. “That is the primary matter dealt with, and though 
incidentally the free use of things in which men may have property is interfered 
with, that incidental interference does not alter the character of the law” etc. 
etc. (Reading down to the words) “Nor could a law which prohibited or restricted 
the sale or exposure of cattle having a contagious disease be so regarded”. Lord 
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Atkinson put that illustration last time. “Laws of this nature designed for the 
promotion of public order, safety or morals, and which subject those who con- 
travene them to criminal procedure and punishment, belong to the subject of 
public wrongs rather than to that of civil rights”, etc., etc. (Reading down to the 
words) ‘exclusively to the Parliament of Canada”. 


ViscouNT HALDANE: That is the passage that has been the subject of so 
much comment. Where are you to stop, if that is right? 


Mr. Stuart Bevan: Yes. “It was said in the course of the judgment of this 
Board in the case of the Citizens Insurance Co. of Canada v Parsons that the 
two sections (91 and 92) must be read together, and the language of one inter- 
preted, and, where necessary, modified by that of the other.” etc. ete. (Reading 
down to the words) “It was argued by Mr. Benjamin that if the Act related to 
criminal law, it was provincial criminal law, and he referred to subsection 15 of 
section 92”. 

Viscount HALpANE: Now you see what was not property and civil rights. 
You remember that is the ground on which the case has been put later, and the 
explanations given in the subsequent appeals. That merely means that it is 
within peace, order and good government of Canada and not cut down by any- 
thing in section 92. 


Mr. Stuart Bevan: That was outside section 92 altogether. 

ViscouUNT HALDANE: Yes, but on the other hand, you remember what Sir 
Montague Smith says about “‘‘trade and commerce”. Does he say it is within 
“trade and commerce’’? 


Mr. Stuart Bevan: No. If your Lordship will look at the last page it says: 
“Their Lordships having come to the conclusion that the Act in question does not 
fall within any of the classes of subjects assigned exclusively to the Provincial 
Legislature, it becomes unnecessary to discuss the further question whether its 
provisions also fall within any of the classes of subjects enumerated in section 
Oi’: i 

ViscounT HatpaNne: They do not dissent, but they do not affirm it. 

Mr. Stuart Bevan: No, I had better read it: “In abstaining from this dis- 
cussion, they must not be understood as intimating any dissent from the opinion 
of the Chief Justice of the Supreme Court of Canada and the other judges, who 
held that the Act, as a general regulation of the traffic in intoxicating liquors 
throughout the Dominion, fell within the class of subject, ‘the regulation of trade 
and commerce’, enumerated in that action, and was, on that ground, a valid 
exercise of the legislative power of the Parliament of Canada”’. 

Lorp DuNEDIN: It is very simple, as long as you do not get out of section 92 
it does not matter whether it comes within the enumerated subjects in section 91 
or the general peace, order and good government of 91. 

Viscount HatpaNe: It may be within “trade and commerce” or within 
criminal law, but it is not necessary to decide it. 

Lorp DuNEDIN: It may be simply within peace, order and good government. 

Viscount Haupane: That is what they say it is. 

Mr. Stuart Bevan: When I come to peace, order and good government, in 
dealing with some of the later decisions, my, submission will be that if the legis- 
lation comes within 92 the interests of peace, order and good government law are 
not sufficient. If it comes within 92 the Dominion cannot justify legislation on 
the ground merely that it is in the interest of peace, order and good government; 
it is vital to my case that I am within 92. 

ViscounT HaupaNE: He does say, does not he, it is not within “property and 
civil rights”; he says so on page 838 in the bottom paragraph. 
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Mr. Stuart Bevan: He says: “Next, their Lordships cannot think that the 
Temperance Act in question properly belongs to the class of subjects ‘ Property 
and Civil Rights’”. The reason in this: “ It has in its legal aspect an obvious 
and close similarity to laws which place restrictions on the sale or custody of 
poisonous drugs, or of dangerously explosive substances”. 

Viscount Hatpane: Now where is Hodge v. The Queen? 

Mr. Sruart Brvan: In 9 Appeal Cases at page 117. 

Viscount Ha.pANE: Is there any other case in between? 

Mr. Stuart Bevan: No. 

Viscount HaupANE: The important point in Hodge v. The Queen was this, 
they put a restriction on the sale of liquor. I think if I remember right no 
public nouse was to be made without low windows so that people in the street 
could see who was having a glass of beer at the counter. Those restrictions the 
committee held to be within the power of the provinces. 

Mr. Stuart Bevan: Yes, that is so. 

Lorp Atkinson: It was held that they could make regulations in the nature 
of police or municipal regulations of a merely local character for the good gov- 
ernment of taverns, etc., and it was said that that does not interfere with the 
general regulation of trade or commerce but comes within numbers 8, 15 and 16 
of section 92. 

Viscount Hautpane: The judgment in that case was delivered not by Sir 
Barnes Peacock as stated but by Lord FitzGerald. 

Mr. Sruarr Bevan: Yes. 

ViscouNtT HALDANE: You might just read the head note. 

Mr. Stuart Bevan: ‘ Subjects which in one aspect and for one purpose fall 
within section 92 of the British North America Act, 1867, may in another aspect 
and for another purpose fall within section 91. Russell v. The Queen (7 Appeal 
Cases, 829) explained and approved. Held, that ‘The Liquor License Act of 
1877, chapter 181, Revised Statutes of Ontario,’ which in respect of sections 4 
and 5, makes regulations in the nature of police or municipal regulations of a 
merely local character for the good government of taverns, etc., does not in 
respect of those sections interfere with ‘the general regulation of trade or com- 
merce,’ hut comes within Nos. 8, 15 and 16, of section 92 of the Act of 1867, and 
is within the powers of the provincial legislature.” 

Viscount Hatpanr: There that, so far as it goes, avoids the question 
whether it was within “ peace, order and good government” by reason of it 
being outside section 92; they said it is within section 92, and, therefore, not 
within “ peace, order and good government.” 

Lorp DunepIn: Personally I should have thought the rubric was put the 
wrong way round. Russell v. The Queen had already settled that liquor falls 
within section 91; then you say, following the Citizens Insurance Company v. 
Parsons, they said notwithstanding it falls within section 91 yet it may have a 
certain application under section 92. If writing that head note I should have 
reversed the sentence. 

Mr. Stuart Bevan: Yes; that it was within section 91 was decided by 
Russell v. The Queen. 


Viscount Hatpane: Yes, that was decided by Russell, that it was within 
“peace, order and good government.” That is all. 

Mr. Stuart Bevan: Yes, and could only be so decided upon the view that it 
came within section 91 and was not within section 92 at all. 

Lorp DuNneEnpIN: Because, as they said, it was within 91 and not within 92, 
but it is really the Citizens Insurance Company all over again. Although you 
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may have a thing which in a general aspect is under 91, yet there may be what 
you may call sub-divisions of the aspect which would fall under 92. 


Viscount Haupane: Yes, that. is why they put in the two aspects. It was 
Lord FitzGerald who delivered this judgment. 


Mr. Sruart Bevan: Yes. May I just refer to the judgment which begins 
on page 121. I do not think I need read anything until the middle of page 128; 
I do not think anything earlier than that is directly relevant. “Their Lordships 
do not think it necessary in the present case to lay down any general rule or 
rules for the construction of the British North America Act”, ete. (reading down 
to the words) “ The principle which that case and the case of the Citizens Insur- 
ance Company illustrate is, that subjects which in one aspect and for one purpose 
fail within section 92, may in another aspect and for another purpose fall 
within section 91.” 

Lorp Duneptn: I must apologize to the author of the head note, if he is 
alive, or to his executors if he is dead, but, none the less, I think, with deference, 
Lord FitzGerald was wrong in putting it in that way. 


Mr. Sruart Bevan: The judgment continues: “Their Lordships proceed 
now to consider the subject matter and legislative character of sections 4 and 
5 of ‘the Liquor License Act of 1877, chapter 181, Revised Statutes of Ontario,’ ” 
etc., ete. (Reading to the words, page 131) “As such they cannot be said to 
interfere with the general regulation of trade and commerce which belongs to 
the Dominion Parliament, and do not conflict with the provisions of the Canada 
Temperance Act, which does not appear to have as yet been locally adopted.” 
I do not thing there is anything further I need read, because it goes to another 
point. 

Viscount Hatpans: There is a sentence or two which. I think, you might 
read, on page 132. It does not bear on what we are immediately on, but on 
what we shall come to, the position of the Provincial Parliament under the 
statute. I mean the passage beginning: “When the British North America Act 
enacted.” 


Mr. Sruart Bevan: If your Lordship pleases. ‘When the British North 
America Act enacted that there should be a legislature for Ontario, and that its 
legislative assembly should have exclusive authority to make laws for the 
Province and for provincial purposes in relation to the matters enumerated in 
section 92, it conferred powers not in any sense to be exercised by delegation 
from or as agents of the Imperial Parliament, but authority as plenary and as 
ample within the limits prescribed by section 92 as the Imperial Parliament in 
the plenitude of its power possessed and could bestow. Within these limits of 
subjects and area the local legislature is supreme, and has the same authority 
as the Imperial Parliament, or the Parliament of the Dominion, would have had 
under like circumstances to confide to a municipal institution or body of its own 
creation authority to make by-laws or resolutions as to subjects specified in the 
apace and with the object of carrying the enactment into operation and 
effect.’ 

Viscount Hatpann: You see what that means. It meant something less 
obvious in those days than it means now. It meant that a provincial Parliament, 
as set up under the British North America Act of 1867, is a co-ordinate party 
and a legally and constitutionally co-ordinate party with the Dominion. ‘True 
it is that the Governor-General appoints the Lieutenant-Governor, but when the 
Lieutenant-Governor is appointed he is the direct representative of the Crown. 

Mr. Sruart Bevan: Yes. I ought perhaps to have read that passage. 

Then, my Lords, the next case is the Attorney General for Ontario v. The 
Attorney General for the Dominion, in 1896, Appeal Cases, at page 348. 

Viscount HaupANE: ‘That is a very important case. 
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Mr. Sruart Bevan: Yes, the Judgment of the Board was delivered by 
Lord Watson. 

Lorp DuNnEpDIN: You are leaving out two cases in 1894. No doubt those 
two cases are dealt with in the judgment which I gave, but, after all, they were 
the cases on which I founded my judgment. 

Mr. Stuart Bevan: I will refer to that. 

Viscount HALDANE: We had better see what is in those cases. 

Mr. Stuart Bevan: I am sorry I had not brought them with me. One is 
Tennant v. The Umon Bank of Canada, in 1894, Appeal Cases, at page 31, and 
the other is The Attorney General of Ontario v. The Attorney General of Canada. 

Viscount Haupane: We will come to that later. 

Mr. Stuart Bevan: Those are the cases Lord Dunedin referred to. 

Lorp DunepiIn: I referred to them because both the judgment of the Board, 
which I delivered, and which was concurred in, among other people, by Lord 
Macnaghten and Sir Arthur Wilson, went upon those two cases. I put it in 
rather broader words, but I was not laying down anything new. 

Viscount Hautpane: It only comes to this, that things which come within 
section 91 are things as to which section 91 prevails, although they are also 
within section 92. 

Lorp Dunepin: It comes to this, that, if both parties have legislated and 
they come into conflict, then the Dominion must get the best of it. 

Viscount HaLpANE: I think that has been understood throughout. 

Mr. Stuart Bevan: In Tennant v. The Umon Bank of Canada, the fourth 
paragraph of the head note is this: “The legislation of the Dominion Parliament, 
so long as it strictly relates to the subjects enumerated in section 91, is of 
paramount authority even though it trenches upon the matters assigned to the 
provincial legislature by section 92.” 

Viscount HALDANE: ‘That is clear. 

Lorp DunepIn: I do not want you to cite these cases particularly, only 
if we are supposed to be having a chronological history of them these two cases 
come first. 

Mr. Stuart Bevan: I ought to have referred to them. 

ViscouNT HaLpANE: ‘They are on a principle that is not in dispute. 

Lorp DuNEpDIN: I do not think you need read them, because they are really 
dealt with in the case I decided. 

Mr. Stuart Bevan: If your Lordship pleases. The other case, the Attorney 
General of Ontario v. The Attorney General of Canada, is reported in the same 
volume at page 189. I ought to say at once that my friend Mr. Geoffrey Law- 
rence and I have not provided ourselves with a complete list of all the decisions. 
We have dealt with trade and commerce as being a matter material to this 
appeal, and we have endeavoured to find all the decisions in which trade and 
commerce is discussed. 

Viscount HaupANE: I think we shall remember them when we come to 
them. What is the next case? 

Mr. Sruart Bevan: The one I am anxious to remind your Lordships of is 
Lord Watson’s judgment in 1896 Appeal Cases, at page 348. The head note is 
this: ‘The general power of legislation conferred upon the Dominion Parliament 
by section 91 of the British North America Act, 1867, in supplement of its 
therein enumerated powers, must be strictly confined to such matters as are 
unquestionably of national interest and importance; and must not trench on any 
of the subjects enumerated in section 92 as within the scope of provincial legis- 
lation, unless they have attained such dimensions as to affect the body politic 
of the Dominion.” 
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Lorp ATKINSON: That is a very important statement. 

Mr. Stuart Bevan: Yes. | 
Viscount HaupANE: It is the body politic of the Dominion. 
Mr. Stuart Brvan: Yes. 


Viscount HaupDANE: That is not a bad expression, because that covers the 
case of war. 


Mr. Stuart Bevan: Yes, it covers emergency cases. It is really putting it 
very nearly as high as the emergency cases. 
VISCOUNT HALDANE: Yes, it.is very nearly. 


Mr. Stuart Bevan: “Dominion enactments, when competent, override but 
cannot directly repeal provincial legislation. Whether they have in a particular 
instance effected virtual repeal by repugnancy is a question for adjudication by 
the tribunals, and cannot be determined by either the Dominion or provincial 
legislation.” 

Viscount HALDANE: That was a very important point in those days, because 
it was suggested that the Dominion could repeal, and this case says: No, because 
it is a purely co-ordinate party. Each party has no power to repeal a statute. 
All it can do is to say it is unlawful. 


Mr. Stuart Bevan: “Accordingly the Canada Teciberaite Act, 1886, so 
far as it purported to repeal the prohibitory clauses of the old provincial Act of 
1864 (27 and 28 Victoria, chapter 18) was ultra: vires the Dominion. Its own 
prohibitory provisions are, however, valid when duly brought into operation in 
any provincial area, as relating to the peace, order and good government of 
Canada; Russell v. The Queen followed; but not as regulating trade and com- 
merce within section 91, subsection 2, of the Act of 1867; Citizen’s Insurance 
Company v. Parsons distinguished and Municipal Corporation of Toronto v. 
Virgo followed. Held, also, that the local liquor prohibitions authorized by the 
Ontario Act (53 V1 ictoria, chapter 56), section 18, are within the powers of the 
provincial legislature; but they are inoperative in any locality which adopts 
the provisions of the Dominion Act of 1886.” 

Viscount Hatpane: My recollection is that that was as to the distinction 
which is drawn between prohibition and licensing. 


Mr. Sruart Bevan: Prohibition and regulation. There are a number of 
questions, and the judgment refers to the seventh question as the most important 
one. May I read the seventh question, which is to be found at the bottom of 
page 349? “Has the Ontario Legislature jurisdiction to enact section 18 of 
Ontario Act, 53 Victoria, chapter 56, intituled ‘An Act to improve the Liquor 
License Acts’, as said section is explained by Ontario Act, 54 Victoria, chapter 
46, intituled ‘An Act respecting local option in the matter of liquor selling’?” 
Then the judgment, which was delivered by Lord Watson, begins on page 355. — 

Viscount Haupange: Then he states what the local Acts were which gave 
the power to license. Then he gives the substance of the Scott Act, that is the 
Canada Temperance Act of 1886. You had better read that, I think. 


Mr. Sruart Bevan: If your Lordship pleases. “Their Lordships think it 
expedient to deal, in the first instance, with the seventh question, because it 
raises a practical issue, to which the able arguments of counsel on both sides of 
the Bar were chiefly directed, and also because it involves considerations which 
have a material bearing upon the answers to be given to the other six questions 
submitted in this appeal. In order to appreciate the merits of the controversy, 
it is necessary to refer to certain laws for the restriction or suppression of the 
liquor traffic which were passed by the Legislature of the old province of Canada 
before the Union, or have since been enacted by the Parliament of the Dominion, 
and by the Legislature of Ontario respectively. At the time when the British 
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North America Act of 1867 came into operation, the statute book of the old 
province contained two sets of enactments applicable to Upper Canada, which, 
though differing in expression, were in substance very similar.” 


Viscount HALDANE: Mr. Duncan will correct me if I am wrong, but I think 
that is after the great change following Lord Durham’s Report, when Parlia- 
mentary institutions, representative institutions, were given to the United 
Province of Upper and Lower Canada, but with the legislature, which sat some- 
times in Upper Canada and sometimes in Lower Canada. Then at a certain 
stage the Government, which was representative, was made responsible. That 
was before Quebec? I think it was still Upper and Lower Canada at that time? 


‘Mr. Duncan: Yes. The division was made in 1791 into Upper and Lower 
Canada, and each of them was given a legislature. In 1841 the two provinces 
were united after the rebellion. I think Lord Durham’s Report had reference 
to what was ultimately passed as the British North America Act. 


Viscount HaupANneE: No, that did not come until the Conference of 1864. 
Lord Durham’s Report is much earlier than that. It was in the 30’s, I think. I 
think you will find that Upper and Lower Canada were united by statute. 

Mr. Duncan: Yes, in 1841. 


Viscount HatpANE: Then there was a Parliament, but it sat sometimes 
at Toronto and sometimes at Montreal or Quebec, and it made laws which were 
different in Upper and Lower Canada. Then they were separated, and a 
legislature was assigned to each, and I think that was some time before the 
British North America Act. 

Mr. Duncan: I think not, my Lord. 


Viscount Haupane: You are probably right. Anyhow, when the British 
North America Act was agreed on, they were defined, and a sharp distinction was 
made. 


Mr. Duncan: Yes. 

Viscount Haupane: At this stage what Lord Watson says, no doubt rightly, 
is that the statute book of the old province contained two sets of enactments 
applicable to Upper Canada, that is to say, the Parliament of the United 
Provinces had passed laws relating to Ontario? 

Mr. Duncan: Yes. 

Viscount Hatpane:. That is really what it means. 


Mr. Duncan: Yes, the statutes on their face show that it is applicable to. 
the part of the province which formerly was the province of Upper Canada. 


Mr. Sruart Bevan: On page 356, at the top, Lord Watson says: ‘ The 
most recent of these enactments were embodied in the Temperance Act, 1864 
(27 and 28 Victoria, chapter 18), which conferred upon the municipal council 
of every county, town, township, or incorporated village, ‘ besides the powers at 
present conferred on it by law’, power at any time to pass a by-law prohibiting 
the sale of intoxicating liquors, and the issue of licenses therefor, within the 
limits of the municipality”, etc., etc. (Reading to the words, page 358) “and 
(3) as to every municipality having a municipal by-law which is included in 
the limits of, or has the same limits with, any county or city in which the second 
part of the Canada Temperance Act is brought into force before the repeal of 
the by-law, which by-law, in that event, is declared to be null and void.” 


Viscount Hatpane: Let us pause for a moment to enable us to understand 
this. There was an Act in force in the province of Ontario under the old law 
which enabled local regulation, and even local prohibition to take effect. Then 
came the Scott Act, which was a Dominion Act, and then the Dominion appears 
to have repealed the provisions of the old Local Temperance Act of 1864 and 
also enacted prohibition. I want to get at how they had Jurisdiction to do that. 
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I think it must have been in this way—Mr. Duncan will correct me if I am wrong 
in the matter—the British North America Act in effect, I think, says that the 
legislative power of the Parliament of Canada extends to all laws, which, if the 
province had been there after Confederation, as it was before, would have been 
within Dominion jurisdiction, and said, with regard to all others, that, if the 
province had dominion over those laws and had them in existence, then the 
Provincial legislature may deal with them as being merely provincial laws. 
There is a section in the British North America Act which, I think, is to that 
effect. If that is right, then what the Dominion did here was to say: We are 
acting in the case of these prohibition laws of the province in such a fashion that 
we are only exercising powers which we now possess over a subject matter which 
is now ours. We are not interfering with anything that is passed by the legisla- 
ture of the new province. Is that right? — ; 

Lorp DunepIN: JI think in this case the Dominion had certainly expressly 
repealed the old provincial Act of 1864, and it was held that that was bad. 


Viscount Hatpane: They could not do that, because, partly at least, that 
was within provincial competence after Confederation. That is what I mean; 
they proposed to repeal everything that was exclusively within Dominion powers, 
but they left everything that was the other way. That is how I read what Lord 
Watson says. 

Mr. Sruart Bevan: Section 129 of the British North America Act deals 
with the continuance of existing laws: “ Except as otherwise provided by this 
Act, all laws in force in Canada, Nova Scotia, or New Brunswick at the Union, 
and all Courts of civil and criminal jurisdiction, and all legal commissions, 
powers and authorities, and all officers, judicial, administrative and ministerial, 
existing therein at the Union, shall continue in Ontario, Quebec, Nova Scotia, 
and New Brunswick respectively, as if the Union had not been made; subject 
nevertheless (except with respect to such as are enacted by or exist under Acts 
of the Parliament of Great Britain, or of the Parliament of the United King- 
dom of Great Britain and Ireland), to be repealed, abolished, or altered by 
the Parliament of Canada, or by the Legislature of the respective province, 
according to the authority of the Parliament or of that Legislature under this 
Act.” 

Viscount HaLpANE: That is what I thought. 


Mr. Duncan: In that connection there is a case which my learned friend 
has not referred to, which, I think, is quite important, Bobie v. Temporalities 
Board, in 1882, Appeal Cases, in which their Lordships held that an Act of 
the province of Canada before the Union, which affected Church property in 
both Quebec and Ontario, could not be repealed by the province of Quebec, 
because the Act was one Act applicable to both provinces, and, although it dealt ~ 
with property and civil rights, the only legislature which could repeal it was the 
central legislature competent to deal with the matter from the point of view of 
both provinces. 


ViscounT HALDANE: I remember that case very well. 


Mr. Sruart Bevan: Going back to the judgment of Lord Watson in 1896 
Appeal Cases, at page 358 he says: ‘‘ With the view of restoring to municipali- 
ties within the province whose powers were affected by that repeal the right to 
make by-laws which they had possessed under the law of the old province, the 
Legislature of Ontario passed section 18 of 53 Victoria, chapter 56, to which 
the seventh question in this case relates’, etc., etc. (Reading to the words, page 
361) ‘If it were once conceded that the Parliament of Canada has authority 
to make laws applicable to the whole Dominion, in relation to matters which 
in each province are substantially of local or private interest, upon the assump- 
tion that these matters also concern the peace, order and good government of 
the Dominion, there is hardly a subject enumerated in section 92 upon which 
it might not legislate, to the exclusion of the provincial legislatures.” 
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Viscount HaLpANE: That sentence of Lord Watson marked the watershed. 
Up to then the trend had been in favour of the Dominion under the guidance of 
the Supreme Court. Then Lord Watson set up a new tendency, and then it 
followed almost as much the other way. Whether it has now got more equalized 
I do not know. 


Mr. Sruart Bevan: I am going to refer your Lordships to the latest deci- 
sions, and I submit that the tendency is still the tendency that one finds in this 
judgment. 


Viscount HALDANE: You will have to demonstrate that with some illustra- 
tions on the minds of their Lordships sitting here. It is merely a question of 
tendency, and it cannot govern the decision in each particular case. Each case 
must be taken on its own merits. . 

Mr. Stuart Bevan: Yes. 


Viscount Hatpane: But undoubtedly in those days, and the days of Chief 
Justice Strong and Chief Justice Ritchie in the Supreme Court, most cases were 
decided upon the principle which Lord Watson denounces there. 


Mr. Stuart Bevan: Yes. “In construing the introductory enactments of 
section 91, with respect to matters other than those enumerated, which concern 
the peace, order and good government of Canada, it must be kept in view that 
section 94’, etc., etc. (Reading to the words) ‘ But traffic in arms, or the 
possession of them under such circumstances as to raise a suspicion that they 
were to be used for seditious purposes, or against a foreign state, are matters 
which, their Lordships conceive, might be competently dealt with by the Parlia- 
ment of the Dominion.” 

Viscount HaLpANeE: You observe what Lord Watson says: It is not within 
regulation of trade and commerce, and he not obscurely says that if he had had 
to decide the question whether it was within peace, order and good government, 
he would find it, having regard to the principles of construction laid down, a 
very difficult thing to say that Russell v. The Queen was wrong. 

Mr. Sruart Bevan: Yes, it was a different statute, of course, but the pro- 
visions had substantially been re-enacted in the statute which was before Lord 
Watson. 

Viscount Haupane: If it was valid it was there occupying the field, and it 
put certain difficulties in the way, which he gets round. 

Mr. Sruart Bevan: He says: “ The judgment of this Board in Russell v. 
The Queen thas relieved their Lordships from the difficult duty of considering 
whether the Canada Temperance Act of 1886 relates to the peace, order and good 
government of Canada, in such sense as to bring its provisions within the com- 
petency of the Canadian Parliament. In that case the controversy related to the 
validity of the Canada Temperance Act of 1878; and neither the Dominion nor 
the provinces were represented in the argument. It arose between a private 
prosecutor and a person who had been convicted, at his instance, of violating the 
provisions of the Canadian Act within a district of New Brunswick, in which 
the prohibitory clauses of the Act of 1878 were in all material respects the same 
with those which are now embodied in the Canada Temperance Act of 1886; 
and the reasons which were assigned for sustaining the validity of the earlier, 
are, in their Lordships’ opinion, equally applicable to the later Act.” 

Viscount HaupANe: Which of those two Acts, Mr. Duncan, of 1878 and 
1886, was called the Scott Act? 

Mr. Duncan: I am not sure; one I think was called the Dunkin Act; I am 
not sure which it was. 

Viscount Haupane: I think it must have been the second one; I think the 
Scott Act was the earlier one. 

Mr. Sruart Bevan: “It therefore appears to them that the decision in 
Russell v. Reg. must be accepted as an authority to the extent to which it goes, 
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namely, that the restrictive provisions of the Act of 1886, when they have been 
duly brought into operation in any provisional area within the Dominion, must 
receive effect as valid enactments relating to the peace, order and good govern- 
ment of Canada. That point being settled by decision ””—that is the Russell 
case— it becomes necessary to consider whether the Parliament of Canada had 
authority to pass the Temperance Act of 1886 as being an Act for the ‘ regu- 
lation of trade and commerce’ within the meaning of No. 2 of section 91. If 
it were so, the Parliament of Canada would, under the exception from section 92 
which has already been noticed, be at liberty to exercise its legislative authority, 
although in so doing it should interfere with the jurisdiction of the provinces. 
The scope and effect of No. 2 of section 91”—that is the regulation of trade 
and commerce— were discussed by this Board at some length in Citizens 
Insurance Co. v. Parsons, where it was decided that, in the absence of legislation 
upon the subject by the Canadian Parliament” etc. (Reading to the words at 
page 367) ‘In like manner, the express repeal, in the Canada Temperance Act 
of 1886, of liquor prohibitions adopted by a municipality in the province of 
Ontario under the sanction of provincial legislation, does not appear to their 
Lordships to be within the authority of the Dominion Parliament.” That, of 
course, deals with a different aspect of the matter, and I do not know that on the 
point I am now making my submission on it is directly relevant, but I will read 
it if your Lordships think it will be of any assistance. 

Viscount HALDANE: I do not think you need; it is in effect a decision that 
there is no power of repeal in either, but the Courts must say which statute is 
valid and how far. | 

Mr. Sruart Bevan: Yes, really I think I have read all Lord Watson’s 
Judgment, except that on page 369 there is a passage. 

Viscount HatpAneE: I was looking to see if there was anything on page 368. 

Mr. Sruart Bevan: I do not think so. 

Viscount Hatpane: I think it may be worth while reading at the bottom 
of page 368. 

Mr. Sruart Bevan: If your Lordship pleases. “It thus appears, that, in 
their local application within the province of Ontario, there would be considerable 
difference between the two laws; but it is obvious that their provisions could 
not be in force within the same district or province at one and the same time.” 

Viscount HaupaNne: Does not that apply to the Ontario Act here and to the 
Lemieux Act? If they are both in operation at the same time, and there is 
inconsistency, they could not both be in opposition. 

Mr. Stuart Bevan: Yes. “In the opinion of their Lordships the question of 
conflict between their provisions which arises in this case does not depend upon 
their identity or non-identity, but upon a feature which is common to both” 
etc. (Reading to the words page 370) ‘‘ But their Lordships can discover no 
adequate grounds for holding that there exists repugnancy between the two laws 
in districts of the province of Ontario where the prohibitions of the Canadian 
Act are not’and may never be in force. In a district which has by the votes of 
its electors ”—This again, I think, all turns upon the special provisions of the 
Act. The option is to be exercised locally upon the votes to be taken as called 
for by the Act, and I do not think there is anything further I need read. 

Viscount HaupANE: Take the analogy here. It is said that in that case if 
the Dominion had put in operation by means of a vote of the electors this Scott 
Act, and if on the other hand the province had put its Temperance Act into force 
by a similar vote, there would have been a conflict. 

Mr. Sruart Bevan: Yes. 

Viscount Hatpane: And one or other would have had to go. 

Mr. Stuart Bevan: Yes. 
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ViscounT HaupAnn: Then he goes on to say if the Dominion were com- 
petent to pass the Canadian Temperance Act that would prevail. 

Mr. Stuart Bevan: Undoubtedly. 

ViscouNT HALDANE: Have we got further than that here? He says there 
is no repugnancy between the two laws when the provisions of the Canadian 
Act have not been adopted by the local electors. 

Mr. Sruarr Bevan: It does not go further than that. Perhaps I had 
better read to the end. 

Viscount Hatpane: What he says is that the form of the Canadian Act 
does not debar the province from setting up and putting into operation a local 
Act so long as its own general Act does not come into operation itself. 

Mr. Stuart Bevan: Perhaps I had better read to the end: “In a district 
which has by the votes of its electors rejected the second part of the Canadian 
Act, the option is abolished for three years from the date of the poll,” etc. 
(Reading to the words) “that its provisions are or will become inoperative in 
any district of the province which has already adopted, or may subsequently 
adopt, the second part of the Canada Temperance Act of 1886.” Unless your 
Lordships desire I will not read the part with regard to the other questions. 

Viscount HautpAne: No, I do not think that is material. This was a case 
of answering questions submitted by Order in Council to the Supreme Court. 

Mr. Stuart Bevan: Yes. 

Viscount Haupane: It was an appeal from their judgment. 

Mr. Stuart Bevan: Yes. The principles laid down in that judgment, as 
your Lordships will see in a few moments, have been followed in the later 
judgments. 

Viscount Hatpane: Let us see what it decided: first of all, that the 
Canadian legislation could not have taken place under trade and commerce. 

Mr. Stuart BEvAN: Yes. 

Viscount Hatpane: Nobody seems to have suggested criminal law here. 
It must have taken place under peace, order and good government as being of 
a nature that concerned the Dominion as a whole, but then they said whether 
it was such as to affect the body politic was a difficult and delicate question, 
which apparently they rejoiced in being relieved from having to decide affirma- 
tively by what had been laid down in Russell v. The Queen. 

Mr. Stuart Bevan: Yes; the next case I want to refer to is in 1907 
Appeal Cases, at page 65, The Grand Trunk Railway Co. of Canada v. Attorney 
General of Canada. That is the case in which the Judgment of the Board was 
delivered by Lord Dunedin. 

Viscount Hatpane: That is the case which Lord Dunedin has referred to. 

Mr. Sruart Bevan: Yes, it is a railway case. 

Viscount HaupANE: What do you say that decided? 


Mr. Sruart Bevan: It is an application of what had already been laid 
down by Lord Watson. The particular legislation in this case was held to be 
valid as being legislation ancillary to through railway legislation, which was 
one of the matters falling to the Canadian Parliament under section 91, although 
it affected civil rights; it came within section 92; it also came within section 
91, and therefore section 91 prevailed. 

Viscount Ha.pane: It is only through railway legislation that comes 
under the Dominion. | 

Mr. Sruart Bevan: Yes; the head note is this: “Held, that the Dominion 
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chapter 31, which prohibits ‘contracting out’ on the part of railway companies 
within the jurisdiction of the Dominion Parliament from the liability to pay 
damages for persona] injury to their servants.” 

Viscount HatpaNne: The reporter has not taken the trouble to tell us 
what the point of the railway legislation was. 

Mr. Sruart Bevan: It was prohibiting contracting out on the part of 
Railway Companies from their liability to pay damages to their employees 
for personal injury. 

Viscount Hatpane: That was a Dominion Act? 

Mr. Stuart Bevan: Yes. 

Viscount Hatpann: Did the Provincial Act say that they might? 

Mr. Sruart Bevan: I do not think as far as I remember the case that 
there was in fact any Provincial legislation upon the matter at all. 

Viscount Hatpane: Then what was the point? 

Mr. Stuart Bevan: The point was, this was an interference with civil 
rights. 

Viscount HaupANEe: That the employees were people within the provinces. 

Mr. Stuart Bevan: Yes, it was an interference with civil rights within 
the province, and the board held: Yes, that is perfectly true, and you come 
within section 92 on that ground, but the matter is also within section 91, and 
therefore section 91 prevails, although the legislation affects the civil rights 
within the province. 

Viscount Hatpsane: The material parts seem to be in the middle of 
page 68. Talhah 

Mr. Sruarrt Bevan: Yes, may I begin at page 67: “The question in this 
appeal is as to the competency of the Dominion Parliament to enact the pro- 
visions contained in section 1 of 4 Edward VII, c. 31, of the Statutes of 
Canada,” etc. (Reading to the words page 68) “As examples may be cited 
provisions relating to expropriation of land, conditions to be read into con- 
tracts of carriage, and alterations upon the common law of carriers.”—and I 
most respectfully submit an interference with contracts of employment between 
masters and men—‘ In the factum of the appellants it is (inter alia) set forth 
that the law in question might ‘prove very injurious to the proper maintenance 
and operation of the railway. It would tend to negligence on the part of the 
employees, and other results of an injurious character to the public service and 
the safety of the travelling public would necessarily result from such a far 
reaching statute.’ This argument is really conclusive against the appellants. 
Of the merits of the policy their Lordships cannot be judges. But if the 
appellants’ factum properly describes its scope, then it is indeed plain that it 
is properly ancillary to through railway legislation.” I rely, of course, upon 
that as I do upon the earlier judgment of Lord Watson. 

Then, my Lords, there is another case of the Attorney General of Manitoba 
v. Manitoba License Holders’ Association reported in 1902 Appeal Cases at 
page 73. 

Viscount Hatpane: This was Lord Macnaghten’s judgment in which he 
upheld the Provincial Act. 

Mr. Stuart Bevan: Yes, it does not deal with trade and commerce. 

Viscount Haupane: Does it add anything at all? 

Mr. Stuart Brvan: I do not think it does; it follows Lord Watson’s 
judgment in 1906. | 

_ Viscount Hatpane: It is said that the province had power to pass the 
legislation which was virtually prohibitive legislation in the province; it was 
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legislation of a restrictive kind going so far that it virtually came to prohibition 
of the retail though not of the wholesale trade, and it was also decided that 
although it might go outside the province, that was no objection to an Act 
which was within the Province’s powers. 

Lorp Dunepin: There had been ne Dominion legislation? 

Mr. Stuart Bevan: No. 

Mr. Duncan: Lord Macnaghten expressed the view that that case fell 
rather under No. 16 than under No. 13. 

ViscounT HaLpANE: No. 16 is local matters within the province? 

Mr. Duncan: Yes. 

Viscount Haupane: I do not think it adds to the matter. 

Mr. Stuart Bevan: I do not think it does. 

Lorp ATKINSON: He. held it was, although it might interfere with the 
business operations outside the province. 

Mr. Stuart Bevan: Yes. 

Lorp Duneprn: I do not quite understand your remark that that case in 
which I gave judgment in 1906 helps you; I am not saying it does not help 
you, but I do not see how it helps you. 

Mr. Stuart Bevan: Your Lordship held that the legislation came both 
within section 91 and section 92, and the application of the principle which was 
laid down in the very early cases, in that case section 91 prevails. 

Viscount Haupane: It really did not want any decision for that: section 
91 says that railway matters are within the competency of the Dominion Par- 
liament, and Lord Dunedin said this would extend to the arrangements which 
a railway company makes with its servants. 

Mr. Stuart Buvan: Yes. 

Lorp DunepIN: How does it help you; I do not think it does. You want 
to say that the Dominion legislation is bad? 

Mr. Stuart Bevan: If I said it helps me that is not a very happy phrase; 
it does not either help me or my learned friend. 

Viscount HaupANeE: You read it for our edification? 

Mr. Stuart Bevan: I read it because it is a comparatively recent decision. 

Lorp DunepiIn: I do not think it did anything except that it put in rather 
shorter form what had been decided before. 

Viscount HaLDANE: It is a very sound statement of the existing law. You 
are getting on to the narrow part of the path now. It is plain from reading 
The Attorney General for Ontario v. The Attorney General for the Dominion 
that the Board at any rate did not lay much stress either upon trade and 
commerce or upon criminal law. : 

Mr. Stuart Bevan: No. 

Viscount Haupane: Lord Watson intimated not obscurely that there were 
difficulties, but that he was relieved from considering the Russell case. The 
uther side have to show, not you, that this touches the body politic in such a 
sense and what we want now is stich authority as you can give us on the meaning 
of that word. 

Lorp DunepIN: It is really a case of: Not guilty but do not do it again. 

Mr. Sruart Bevan: I get most assistance from what I may call the 
profiteering case, the Board of Commerce case. 

Viscount HALDANE: We shall have to come to that, and we shall have to 
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Mr. Sruart Bevan: Yes. I am going to make the submission that the 
interests of the body politic being affected, and the cases. where public emergen- 
cies or public dangers have been considered really fall under the same head. 

Viscount Hatpane: You are going to say they are the same thing. 


Mr. Sruart Brvan: Yes. 

Viscount HatpANE: Before we come to these cases we had better for a 
moment consider at Jarge the kind of inquiry that arises. You must remember 
that the provinces are co-ordinate with the Dominion except in all matters which 
fall within their scope legislatively, that is to say, they are in a sense like inde- 
pendent kingdoms with very little Dominion control over them. It is open to 
them in every case to pass legislation restricting strikes as being restrictions of 
civil rights, and it is open to all of them to pass the same legislation, or to pass 
legislation for the same object in different forms. 

Mr. Stuart Brvan: Yes. : 

Viscount Hatpane: And they have done that with regard to companies 
with provincial objects. The legislation is different in the different provinces. 
But is there anything inherent in this subject which makes it, necessary in the 
interests of the body politic, to use a short phrase, that there should be identical 
legislation passed for the whole of Canada? 

Mr. Sruart Bevan: I submit not. 

Viscount Hatpane: The other side say yes. 

Mr. Sruart Bevan: Yes, my Lord, looking at the evidence, which if neces- 
sary I shall ask your Lordships to consider, there is nothing in my submission 
which makes it a Dominion matter. 

Viscount HatpANE: I am not sure that I agree with you about that. I have 
looked at the evidence. Undoubtedly a trade union to-day is not the local thing 
which it used to be. It may be national or it may be international. That may 
not be a reason for dealing with it with the broad power of the Dominion, but 
it is a reason which must be taken into account as explaining the Lemieux Act. 

Lorp ATKINSON: Supposing there was an Act in each province somewhat 
similar to this, would it be competent for the Dominion to as it were combine 
all those and pass one Act for the whole country being practically what was done 
in each province? 

Mr. Sruart Bevan: I do not think it would be competent. 

Lorp ATKINSON: That would seem to be unifying the legislation. 

Viscount Hatpane: Yes, but where is their power: the provinces are abso- 
lutely independent. 

Lorp ArKINson: You would dispute that, Mr. Bevan? 


Mr. Sruart Bevan: I should dispute that, my Lord. 


Lorp Sa.vesen: Before unifying it would involve repeal, and that is beyond 
the power of the Dominion. 


Mr. Sruart Bevan: Yes. 


Viscount HatpANE: You would have to find power to legislate. No doubt 
if a great national emergency came, if the trade unions were to go in rebellion 
against the State, it would be competent for Canada to pass a general Act 
putting an end to the trade unions by some such means, but that would be new 
iegislation. 

Mr. Sruart Bevan: I should not contest that if industrially there was such a 
state of affairs in the Dominion, that the safety of the Dominion was threatened 
unless the industrial situation was dealt with vigorously and promptly, that the 
Dominion has power in such a case as that. 
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Lerp DunepIn: Supposing there was a universal strike against supplying 
provisions to anybody, so that the whole country would be starved? 

Mr. Stuart Bevan: Yes, war, famine, insurrection, all those matters; but 
the Act must be passed as and when the occasion arose. If there is the situation 
which threatened, and unless the Act is passed, then and there, and there are 
some appropriate or effective means of dealing with the situation— 

Lorp Dunepin: That would be just as much an emergency as the Great 

ar. 

Mr. Stuart Bevan: Yes. 

Viscount Hatpane: After the adjournment do you think the best plan 
would be to go straight on, or to take the Pulp case; perhaps that would be 
safer, because that is the negative. 


Mr. Stvart Bevan: Yes, my Lord. 
(Adjourned for a short time.) 


ViscounT Hautpane: Now we will go to the Pulp case. 

Mr. Sruart Bevan: Yes, my Lord, that is in 1923 Appeal Cases at page 
695, it is the Fort Frances Pulp & Power Company Ltd. v. The Manitoba 
Free Press Company Ltd. and others. The question there was as to the validity 
of Dominion War Measures legislation, emergency legislation controlling 
throughout Canada the supply of paper for printing, and incidentally the question 
arose, whatever the question might be during the war with regard to such legis- 
lation, whether the continuance of the enforcement of the provisions of that 
legislation after the war could be supported on the ground of emergency. 

ViscouNT HALDANE: We said it was a question for the Government and we 
could not judge of it, that it was impossible to form any judgment of what 
considerations had to weigh with the Government, not only that but the terms 
of the proclamation and whether this legislation endured till the Government 
said it was no longer necessary. There is a case from the United States Supreme 
Court of Hamilton vs. Kentucky Distilleries Co., which is reported in 251 
United States Reports at page 146. I know that it is at the House of Lords 
Library and I think we should have it. 

Lorp DuNnepInN: You were saying a little time ago that you thought that 
what I might call the exceptional cases, of which this is the first, were really in 
the same category as the cases that Lord Watson says may be local questions 
and grow so large as to become an Imperial question. 

Mr. Sruart Bevan: Yes. 

Lorp DUNEDIN: I am not satisfied you are right in saying those relate to 
different instances of the same thing; I do not say I have made up my mind, 
but my impression is that they are different things. 

Mr. Sruart Bevan: I will deal with them on both views, that they are the 
same, and if I am wrong on that, that they are different; very much the same 
considerations up to a point will apply to both. It may be that in what I may 
call the national emergency cases one must go a little further than in the other 
class. 

Viscount Haupane: It cannot arise here where Parliament is supreme and 
where at the beginning of war it always passes emergency legislation. It did 
arise in the United States and was decided to arise in Canada. In the United 
States, at the time of the Civil War, there was a decision of the Supreme Court 
that these things could not be done, particularly with regard to proclamations 
freeing slaves and passing legislation for even the non-slave States that slaves 
coming there should be free, and in the Scott case the Chief Justice decided 
that the Federal Government had no power, but the President swept all that 
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away and said: We are in the middle of war, we are fighting for the life of the 
United States, and whatever may be the restrictions on the Constitution which 
has no reserved powers in the Federal Government, this power must be applied, 
and public opinion supported it. I have got here now the recent case as to the 
late war, and we will see if it throws any light on it when we come to it. 

Mr. Stuart Bevan: That is referred to by your Lordship in the Fort 
Frances case. The Fort Frances case, if 1 may read the head note, says this: 
“Tnder sections 91 and 92 of the British North America Act, 1867, the Dominion 
Parliament has an implied power, for the safety of the Dominion as a whole, to 
deal with a sufficiently great emergency, such as that arising from war, although 
in so doing it trenches upon property and civil rights in the provinces, from 
which subjects it is excluded in normal circumstances. The enumeration in 
section 92 is not repealed in such an emergency, but a new aspect of the business 
of Government emerges. The Dominion Government, which in its Parliament 
represents the people of Canada as a whole, must be deemed to be left with 
considerable freedom to judge whether a sufficiently great emergency exists to 
justify an exercise of the power:—Held, accordingly, that the Canadian War 
Measures Act, 1914, and Orders in Council made thereunder during the war 
for controlling throughout Canada the supply of newsprint paper by manu- 
facturers and its price, also a Dominion Act passed after the cessation of 
hostilities for continuing the control until the proclamation of peace, with power 
to conclude matters then pending, were ultra vires.” The Judgment of the 
Appellate Division was affirmed on a different ground. . 

Viscount HautpAane: You observe that all this legislation arose under the 
Candian War Measures Act of 1914, which was at the beginning of the war, 
and executive powers conferred by that. Act were deemed to have continued as 
long as the Government needed them. 

Mr. Sruart Bevan: Yes. 

Viscount HatpANe: There was a fear that there might arise dissatisfaction 
and consequently the Press must be controlled and accordingly the Paper Control 
was set in operation. 

Mr. Stuart Bevan: Yes. 

Viscount Haupane: You had better perhaps read the Judgment. 
| Mr. Stuart Bevan: The Judgment of your Lordships’ Board was delivered 

by Lord Haldane on page 698. Does your Lordship desire me to read the 
statement as to the legislation and proclamations and orders? 

Viscount HaupaNne: If you can do it shortly. 

Mr. Stuart Bevan: The head note sets out what the position was. There 
was the Canada War Measures Act of 1914 and certain Orders in Council were 
made under that Statute regulating the supply of paper. 

ViscounT HatpaNne: Under that not only the price was controlled but the 
supply of paper. 

Mr. Stuart Bevan: The quantities they could have. 

Viscount Haupane: To keep a hand over newspapers. 

Mr. Stuart Bevan: Yes. 

Viscount Hatpane: That was done originally soon after 1914 and it went 
on. I do not think you need read all this through. 

Mr. Stuart Bevan: I will go to page 703 unless your Lordships desire 
otherwise . 

Viscount Hatpane: I think that is right. 

_ Mr. Sruarr Bevan: “The question, therefore, becomes one of constitu- 
tional law, as to whether the procedure thus established had a valid basis. This 


119 


depends, in the first place, on whether the two statutes already quoted were 
intra vires of the Dominion Parliament” &c. (reading down to the words) “But 
questions may arise by reason of the special circumstances of the national 
emergency which concern is nothing short of the peace, order and good govern- 
ment of Canada as whole.” That is why I ventured to link the two things 
together in view of the passage in the judgment in the Fort Frances case. Then: 
“The overriding powers enumerated in section 91, as well as the general words 
at the commencement of the section, may then become applicable to new and 
special aspects which they cover of subjects assigned otherwise exclusively to 
the provinces.” 

ViscounT Hatpane: With regard to all the rights and powers enumerated 
in section 91, that must refer to an extension of the normal meaning of those 
things. 

Mr. Sruart Bevan: Yes. 

ViscounT HatpaNe: Of course the general overriding power did apply? 


Mr. Sruart Bevan: Yes. “It may be, for example, impossible to deal 
adequately with the new questions which arise without the imposition of special 
regulations on trade and commerce of a kind that only the situation created 
by the emergency places within the competency of the Dominion Parliament. 
It is proprietary and civil rights in new relations, which they do not present in 
normal times, that have to be dealt with; and these relations, which affect 
Canada as an entirety, fall within section 91, because in their fullness they 
extend beyond what section 92 can really cover.” 


Lorp WrenBuRY: They are pregnant words are they not? 
Mr. Stuart Bevan: Yes. 
Lorp Wrensury: Those words contain a principle. 


Mr. Sruart Bevan: Yes. May I read them again: “It is proprietary and 
civil rights in new relations, which they do not present in normal times, that 
have to be dealt with: and these relations, which affect Canada as an entirety, 
fall within section 91 because in their fullness they extend beyond what section 
92 can really cover.” Then the judgment goes on: “ The kind of power adequate 
for dealing with them is only to be found in that part of the constitution which 
establishes power in the state as a whole” &c. (reading down to the words) 
“The operation of the scheme of interpretation is all the more to be looked for 
in a constitution such as that established by the British North America Act, 
where the residuary powers are given to the Dominion Central Government, 
and the preamble of the statute declares the intention to be that the Dominion 
should have a constitution similar in principle to that of the United Kingdom.” 

Viscount Hatpane: No doubt Lord Dunedin will tell us, because he was 
in the case, in the De Keyser case all that was decided was this, that the pre- 
rogative power of the Crown had originally existed, that was not continued, 
but it was said when you have passed legislation dealing with the same subject 
matter then the once paramount power is superseded by legislative regulations. 
That does not touch this. What is said here is that the prerogative power is 
retained for the Dominion Central Parliament in a sufficient emergency, but it 
must be a really sufficient emergency. 

Mr. Stuart Bevan: Yes. “ Their Lordships, therefore, entertain no doubt 
that however the wording of sections 91 and 92 may have laid down a frame- 
work under which, as a general principle, the Dominion Parliament is to be 
excluded from trenching on property and civil rights in the provinces of Canada” 
&e., (reading down to the words) “ In saying what is almost obvious, their lord- 
ships observe themselves to be in accord with the view taken under analogous 
circumstances by the Supreme Court of the United States, and expressed in 
such decisions as that in October, 1919, in Hamilton v. Kentucky Distilleries 
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Viscount HALDANE: Need you read further? 
Mr. Stuart Bevan: No. I am sorry I have not the American report. 
ViscouNT HaLpANE: I have it now and I will tell you what is in it. 


Lorp Dunepin: I think it is evident that it would be easier to arrive at 
the result, against you, you know, in Canada than it would in America because 
in America the Supreme States came together and they gave the United States 
such power as they thought fit to by the original constituting instrument, but 
in Canada it began from the other end. 

Mr. Stuart Bevan: Yes, it did. 

Viscount HaupANnE: It was a delegation. 

Mr. Stuart Bevan: Yes. 


Viscount HALDANE: You may say this, that in Canada the provinces, which 
were quite separate from each other for the most part when the Constitution 
was founded, came together, and at their conference they handed over the prob- 
lem of agreeing as to general lines to Parliament to solve for them; Parliament 
gave it back, but it was really something quite different. I have here the Ameri- 
can case of Hamilton and I will tell you what it is. This is the head note: 
1. “Although the United States lacks the police power, this being reserved to 
the States, it is none the less true that when the United States exerts any of 
the powers conferred upon it by the Federal Constitution, no valid objection 
can be based upon the fact that such exercise may be attended by the same 
incidents which attend the exercise by the state of its police power, or that it 
may tend to accomplish a similar purpose.” Then 2. “ The war power of the 
United States, like its other powers, and like the police power of the states, is 
subject to applicable constitutional limitations; but the 5th amendment to the 
Federal Constitution imposes, in this respect, no greater limitation upon the 
national power than does the 14th amendment upon state power.” Then No. 3: 
“Tf the nature and conditions of a restriction upon the use or disposition of 
property are such that a state could, under the police power, impose it con- 
sistently with the 14th amendment without making compensation, then the 
United States may, for a permitted purpose, impose a like restriction consist- 
ently with the 5th amendment without making compensation.” Then No. 4: 
‘Private property was not taken for public purposes without compensation, 
contrary to United States Constitution, 5th Amendment, by the enactment by 
Congress, in the exercise of the war power, of the provisions of the War-time 
Prohibition Act of November 21, 1918, fixing a period of seven months and 
nine days from its passage, during which distilled spirits might be disposed of 
free from any restriction imposed by the Federal government, and thereafter 
permitting, until the end of the war and the termination of demobilization, an 
unrestricted sale for export, and, within the United States, sales for other than 
beverage purposes.”’ Then No. 5: ‘“‘ Assuming that the implied power of Con- 
gress to enact such a measure as the War-time Prohibition Act of November 
21, 1918, must depend not upon the existence of a technical state of war, ter- 
minable only with the ratification of a treaty of peace or a proclamation of 
peace, but upon some actual emergency or necessity arising out of the war or 
incident to it, the power is not limited to victories in the field and the dis- 
persion of the hostile forces. It carries with it inherently the power to guard 
against the immediate renewal of the conflict, and to remedy the evils which 
have arisen from its rise and progress.” Then No. 6: “ The Federal Supreme 
Court may not, in passing upon the validity of a Federal statute, inquire into 
the motives of Congress, nor may it inquire into the wisdom of the legislation, 
nor may it pass upon the necessity for the exercise of a power possessed.” 
Then No. 7: “It requires a clear case to justify a court in declaring that a 
Federal Statute adopted to increase war efficiency has ceased to be valid, on 
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the theory that the war emergency has passed and that the power of Congress 
no longer continues.” Then No. 8: “ The War-time Prohibition Act of Novem- 
ber 21, 1918, cannot be said to have ceased to be valid prior to the limitation 
therein fixed, viz., ‘the conclusion of the present war and thereafter until the 
termination of demobilization,’ on the theory that the war emergency has 
passed, where the Treaty of Peace has not yet been concluded, the railways 
are still under national control by virtue of the war powers, other war activities 
have not been brought to a close, and it cannot even be said that the man 
power of the nation has been restored to a peace footing.” Then No. 9: ‘ The 
existing restriction on the sale of distilled spirits for beverage purposes, 
imposed by the War-time Prohibition Act of November 21, 1918, was not 
impliedly removed by the adoption of the 18th Amendment to the Federal 
Constitution, which, in express terms, postponed the effective date of the pro- 
hibition of the liquor traffic thereby imposed, until one year after ratification.” 
Then No. 10: “ The war with Germany cannot be said to have been concluded 
within the meaning of the War-time Prohibition Act of November 21, 1918, 
merely by reason of the actual termination of activities.” Then No. ll: “The 
provision of the War-time Prohibition Act of November 21, 1918, that it shall 
not cease to be operative until the ‘ conclusion of the present war and there- 
after until the termination of demobilization, the date of which shall be 
determined and proclaimed by the president,’ is not satisfied by passing refer- 
ences in various messages and proclamations of the president to the war as 
ended, and to demobilization as accomplished, nor by newspaper interviews 
with high officers of the army, or with officials of the War Department.” That 
is the substance of the decision. The judgment was given by Mr. Justice 
Brandeis and I think this may be read: “ That the United States lacks the 
police power and that this was reserved to the states by the 10th Amendment, 
is true. But it is none the less true that when the United States exerts any of 
the powers conferred upon it by the Constitution, no valid objection can be 
based upon the fact that such exercise may be attended by the same incidents 
which attend the exercise by a state of its police power, or that it may tend 
to accomplish a similar purpose.” Then he quotes a vast number of authorities. 
‘The war power of the United States, like its other powers and like the police 
power of the States, is subject to applicable constitutional limitations ’—then 
he quotes more authorities—“If the nature and conditions of a restriction 
upon the use or disposition of property are such that a state could, under the 
police power, impose it consistently with the 14th Amendment without making 
compensation, then the United States may for a permitted purpose impose a 
like restriction consistently with the 5th Amendment without making com- 
pensation; for prohibition of the liquor traffic is conceded to be an appropriate 
means of increasing our war efficiency.” 

I think I need not go into the details because the head note which I have 
read goes into the question of when the war came to an end and so on. You see 
it is plain that it was thought that, in the Constitution of the United States, 
although theoretical police power was with the States, there was power which was 
inherent and power which interfered with State rights and property and so on. 


Mr. Sruart Bevan: I am indebted to your Lordship. The purport of it 
was, I think, to be gathered from the reference to it in the Fort Frances case. 
May I make one or two observations on the Fort Frances case? Your Lord- 
ship, in the Judgment of the Board, does not distinguish between the legisla- 
tion for peace, order and good government as referred to in the Russell case, 
and legislation which the emergency of the situation calls for for the purposes 
of peace, order and good government. Your Lordship deals with it under 
that head. 


Lorp ATKINSON: That is for peace, order and good government in the 
new condition of things. 
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Mr. Sruart Bevan: Yes, my Lord, in the new condition of things, but 
the position was not dealt with as it might have been on one view of the 
Russell case, which, respectfully, I submit, would be the wrong view; it was 
not dealt with upon an independent ground; apart altogether from the emer- 
gency of the situation produced by the war, this matter of paper conservation 
and regulation and prices has passed out of the domain of local and provincial 
affairs and has become a question of Dominion importance. In one view it 
would have been open to the respondents, I think it was there, who were sup- 
porting the decision. of the Supreme Court, to have based their argument upon 
the two grounds, first of all national emergency, the exceptional conditions, 
war insurrection, or whatever it may be, and, secondly, apart from that 
altogether, we may be wrong about that, but this particular topic for legisla- 
tion has passed out of the domain of local interest and has passed into a far 
wider question, a Dominion wide question. Now your Lordship dealt with the 
two matters as if the bigger included the less, and, if I may respectfully submit 
it, that is in fact the position, and in law is the position, and it seems to me 
to have been recognized by counsel for the respondents there, because, in the’ 
argument which is set out on page 698, your Lordship sees precisely how it 
was put. Mr. Tilly was for the respondents and he says: “Having regard to 
the special circumstances existing in 1914 the Act of that year and the Orders 
were valid. The paper mills were scattered through the provinces, and there 
were newspaper publishers in all the provinces. The control of the trade, 
which the evidence shows was necessary, could only be effected by Dominion 
legislation. Control of prices was a necessary part of the control of the trade. 
Sections 91 and 92 must be read so as to enable legislation necessary in exist- 
ing circumstances to be passed by the Dominion”—those being the circum- 
stances of emergency—‘“if it cannot be passed effectively by the provinces. 
The Board of Commerce case recognizes that exceptional circumstances, such 
as those arising from war, may take a subject out of the enumeration in section 
92 and into the general words of section 91. The Act of 1919 was passed by 
the Dominion to wind up transactions arising under emergency legislation 
which it had validly passed.” Then I need not trouble with the rest. It is 
upon another point. In my submission, the whole case was argued and pro- 
ceeded and was decided upon one ground alone, emergency. 

Lorp ATKInson: That was emergency of war, and the results of war, 
but may there not be, if I may use the expression, civil emergency, for instance, 
plague? 

Mr. Sruart Bevan: Yes. 

Lorp ATKINSON: It may extend, may it not, so far that it would justify 
the Dominion in passing Acts to deal with it, even although they may entrench 
upon the civil right of the province. 


Mr. Sruarr Bevan: I should not dispute that for a moment. I should 
soncede that in the case of emergency, peril of the interests of the Dominion 
threatened by a national strike, possibly accompanied by violence or something 
of that kind; in the case of national peril, Dominion legislation would be per- 
fectly appropriate and would be intra vires, but that occasion has yet to 
arise, and when it does arise the position will be considered, but it is no part 
of my argument to-day that one must rule out of consideration in this matter 
the results of any labour trouble in the Dominion producing, in fact, a state 
of national peril, in which circumstances the Dominion Parliament would have 
to intervene in the interests of the Dominion. 

Lorp ATKINSON: They might strike and make a certain railway com- 
munication impossible, such as on the Canadian Pacific Railway, or some other 
railway, and that would reduce very soon the population to starvation. 

Mr. Sruart Bevan: ‘That would be emergency, but one must wait for 
the emergency to happen, or to be threatened or imminent. 
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Viscount Haupane: Take Lord Atkinson’s illustration and develop it. 
The Canadian Pacific runs right through Canada. Supposing in one province 
the railwaymen struck, that might reduce the whole trunk line to impotence 
and might mean starvation in Canada. Would that be such a national emer- 
gency, or must you leave it outside? 

Mr. Stuart Bevan: That would of course fall within sections 91 and 
92, and section 91 would prevail; the particular case which Lord Atkinson 
puts would. 

Viscount Haupane: Is there any other case that we could find of the 
same kind? ; | 

Lorp WreNnBuRY: The emergency point is this, as I understand it, if 
the circumstances are such as that, you could infer that the Dominion Parlia- 
ment ought to have control of it for the protection of those who are in the 
separate provinces of Canada. May not that principle also extend to any 
case in which the subject is one of such magnitude, or it may become by 
degrees of such magnitude that it is rather for the Dominion than the province 
to legislate, that is the true principle; I am struggling to get at some principle. 

Mr. Stuart Brvan: I should submit, not because it is open to the Pro- 
vincial Legislatures to deal with the matter themselves, and the Provincial 
Legislatures dealing with the matter themselves, if they deal with it effect- 
ively, the question will never become one of such magnitude at all. 

Lorp ATKINSON: You would admit, if the network of trades unions of 
railway servants extended over several provinces, that at all events if there 
was an outbreak, or if there was a strike, they would be entitled to pass a law 
dealing with the strike? 

Mr. Sruart Bevan: Yes. 

Lorp ATKINSON: But you say not in anticipation? 

Mr. Stuart Bevan: I say not in anticipation. 

Lorp ATKINSON: They cannot take precautions for a possible future strike, 
but they may do it for the purpose of dealing with an existing strike. 

Viscount HALDANE: In an acute emergency? | 

Lorp ATKINSON: That depends; the possible recurrence of the strike may 
be an emergency if it is threatening. 

Mr. Sruart Bevan: It: may well be that it is competent to the Dominion 
Parliament to legislate with regard to strikes, but that the Statute shall not 
come into operation unless an Order in Council, or something of that kind, is 
passed, the Order in Council to be passed in the case of a national emergency 
for the purpose of bringing the provisions of the particular statute relating to 
strikes into immediate force. 

Lorp ATKINSON: Take the question of a statute such as this, which does not 
punish the striker in any way, but establishes the system of conciliation, and 
only exercises compulsory powers to make persons attend the sitting of that 
committee and produce their books, and not to take any action pending the 
decision of the Board of Conciliation and Investigation. 

Mr. Sruarr Bevan: That is an interference with civil rights which, in my 
submission, cannot be justified on any ground other than emergency. 

Lorp ATKiInson: No doubt it is consequential interference with civil rights, 
but it is not the direct object of the statute, it is consequential interference so 
that they will not permit the man to leave the service till a certain time, and you 
can insist upon a man producing his books if he declines to produce them and 
give your agent authority to enter his premises and search, and it may be a 
very objectionable thing. That is the coercion necessary to make the Conciliation 
Act work and not the object of it. 
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Mr. Sruart Bevan: I must concede that at once, it is not the object of it; 
with no particular purpose in view, it is not an attempt to interfere with civil 
rights, but it is an attempt to arrive at a settlement of industrial disputes by 
conciliation, which involves this interference with rights. 


Lorp ATKINSON: I quite agree. 


Mr. Sruart Bevan: I cannot put it higher than that. In conceivable cir- 
cumstances, such legislation might well be intra vires the Dominion. 


Lorp Atkinson: Following the example of the emergency case, are not you 
entitled to say the government of the country is the best judge whether this 
legislation is now needed, or must we wait for an outbreak? 


Mr. Stuart Bevan: In my submission not. When one looks at the nature 
of these provisions, at the nature of the remedy which is provided in these pro- 
visions, reading the statute, one is left, if I may put it in this way, with a feeling: 
Well, if this matter is of such Dominion wide interest, and the matter in respect 
of which the Dominion Parliament is legislating is one of such emergency, all 
one can say is that the remedy proposed or provided by the Statute is wholly 
inadequate to the emergency, because what does it all come to? Nothing at all. 
It all depends upon whether the parties consent to arbitration. If they do 
not, all that can happen is that the Board of Conciliation will meet and endeavour 
to bring the parties together; if it fails, the parties will revert to the position 
they occupied before the Board of Conciliation was appointed, and time will be 
lost, and I suppose the feeling between employer and employee may be very 
much inflamed by the delay and the attempts that have been made to bring them 
together, and the position will be worse than before, and there is no machinery 
provided by the Act for putting an end to the industrial dispute. 


Lorp Arxinson: Concilation is quite a desirable thing, but it may interfere - 
with civil rights so far as it is necessary to carry it out. 

Mr. Stuart Bevan: All these attempts to settle industrial disputes, or induce 
the parties to industrial disputes to settle them for themselves, must depend 
upon local conditions, local feeling, the nature of the employment and so forth, 
and one would have thought that they were matters essentially for the provincial 
governments to deal with, who are in touch with local feeling. 


Lorp WrRENBURY: Supposing the legislation was an endeavour to deal with 
an organized system of seditious propaganda being used in Ontario and also 
elsewhere in Canada, a state of things not growing up as an emergency suddenly, 
but developing by degrees, and it was necessary to interfere with it, would not 
that be such a subject matter as the Dominion could properly deal with. 

Mr. Sruart Bevan: That might fall under “Criminal Law” or call for an 
amendment of the Criminal Law. 

- Lorp Wrensury: I was thinking of a thing that develops by degrees, it is 
not an emergency. 

Mr. Stuart Bevan: Sedition would be directly against the government. 

Lorp Arxinson: Take a national strike that would paralyze everybody. 

Mr. Stuart Bevan: In that case I should concede, with a national strike 
imminent, it well might be held to be intra vires the Dominion Parliament to 
legislate to prevent it, or ameliorate the conditions arising out of the strike, but 
that is not the case here. 


Lorp Wrenpsury: It is whether it is sudden; is there any particular feature 
in its being sudden, an emergency, or danger of a strike? 


Mr. Sruart Bevan: In my submission, yes, because in such a case as 
this, the interests of civil rights and property must be subordinated to the national 
interest. This piece of legislation which we attack here makes a wide invasion 
of civil rights without the justification afforded by emergency, and it applies 
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in the case of strikes which have no prospect at all of provoking sympathetic 
strikes elsewhere; it provides: If there are only ten men first and last interested 
in the particular trade dispute that has arisen, and the invasion of the civil 
rights is in no sense commensurate with the good or public welfare to the 
Dominion that is hoped to be obtained by the particular piece of legislation— 

Lorp ATKINSON: You really admit that the position may be such as to 
justify it? 

Mr. Stuart Bevan: I think it might well be. 

Lorp ATKINSON: But you say it all depends upon the imminence, the dimen- 
sions, and the character whether it is the subject for Dominion legislation or not? 

Mr. Stuart Bevan: That must be. 

Lorp ATKINSON: I suppose it must be. 


Mr. Stuart Bevan: That is my submision. I can even go a step further 
than that; I should like to consider this a little more fully, but at the moment I 
think I could concede this, that legislation of this kind might well be passed with 
the proviso that it was to come into effect if and only when the Dominion Govern- 
ment, by Order in Council, or other machinery, declared such a state of emer- 
gency and danger to have arisen, that the operation of this statute should then 
begin, and that the provisions of ‘the statute should be directed to the particular 
emergency that had arisen; I think I could concede that. 

Lorp ATKINSON: Many of the Judges here say that strikes lead to riots 
and disturbances; is the answer that there is no prospect of that in this case? 

Mr. Sruart Bevan: If there was in this particular case, I submit that 
would not render the legislation intra vires because the legislation was not directed 
to this particular case, or any particular case, but it is in such wide terms, and 
embraces so many people and so many occupations in so many different circum- 
stances 

Lorp ATKINSON: ‘Their object is to establish machinery for conciliation. 

Mr. ‘Stuart Bevan: Perhaps once in one hundred, or in one thousand times, 
the employment of the machinery would be justified, whereas on the balance of 
the occasions it would be wholly unjustified, because the strike was a small one, 
or the dispute was a small one, which, in the ordinary course, would be settled 
between the parties and would not spread elsewhere, and would not lead to any 
general strike throughout the Dominion. 

Lorp ATKINSON: You said you would refer to the evidence to show that 
that was an exaggeration. 

Mr. Stuart Bevan: I must refer to the evidence. Your Lordships will 
appreciate this, that it is only partial in its application, it only refers to certain 
trades. 

Viscount HatpaNnge: A good many trades. 

Mr. Stuart Bevan: <A good many trades, what may be conveniently called 
public utilities; there are many trades outside it. 

Lorp ATKINSON: They are the vital instruments of communication for 
carrying food. 

Mr. Stuart Bevan: There is this to be observed on the evidence. On the 
evidence, a strike amongst steel-workers was referred to as being a matter 
important to consider when the application to this Board of Conciliation in this | 
particular case was made. 

Lorp Wrenbury: Is it proper to describe these trades as of great public 

importance: 

Mr. Sruart Bevan: Certainly. Of great importance in the particular 
Province. 

Lorp WrenBurY: Are not all industries of importance in that respect? 
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Mr. Stuart Bevan: Yes, but the supply of electricity is of supreme import- 
ance to the city of Toronto. Whether a city is properly supplied with elec- 
tricity is of importance to any other city. I was going to point out the curious 
result one gets from the application of a statute of this kind to the particular 
case. When the Board of Conciliation was applied for it was pointed out in the 
evidence that there was a strike among steel workers somewhere else in the 
Dominion, many hundreds of miles away from Toronto, and one of the reasons 
for appointing the Board was suggested to be the unsettled state of industries 
in general. The steel workers were outside the provisions of this Act altogether; 
it had no operation at all on them and therefore to get the result in the case 
of a comparatively few, I think the total number was something between 300 
and 400 electrical workers, there was this compulsory reference to the Board, 
whereas in the case of many thousands of steel workers in another part of the 
country, their work I should have thought just as much of public importance 
as the providing of Toronto with electric light, there was no aaah to apply 
the Act. 

Lorp ATKINSON: ‘The result of their striking would not be so immediate. 

Mr. Sruart Bevan: No, but it would be disastrous to the trading com- 
munity. 

Lorp ATKINSON: If the railway men strike, and the writers of comic songs 
strike, the railway men’s strike would be a more serious than the strike of the 
writers of comic songs. 

' Mr. Sruart Bevan: Certainly. In this case the evidence was irrespective 
of the particular circumstances of the case. We called responsible people who 
said that, if these people who were affected by the dispute had gone out on strike, 
Toronto would not have been plunged into darkness; they could have carried on, 
and it would apply in the case of the Toronto Commissioners, or any other 
Commissioners employing many thousands of men. If 10 of those men only had 
a quarrel, or one of the men had a quarrel with his employer, the subject matter 
of the quarrel affecting 10 of them, 10 of the many thousands, this Act would 
automatically come into operation, and the Board would be competent, although 
the remaining thousands in the Toronto Commissioners’ employment were 
entirely indifferent to the strike, and were to be relied upon to take no part in 
it. It is the generality of the application of this Act that I am contending 
renders it ultra vires the Dominion Parliament, because it is an interference 
with civil rights in the Province, without reference to the particular circum- 
stances of the dispute that may have arisen. A violent interference with the civil 
rights without reference to the evil that it 1s hoped to cure by that interference. 

Lorp ATKINSON: There is much in that. 


Mr. Sruart Bevan: I should think if the statute is to be national, the evil 
ought to be national, and it is to be observed that in the reported cases there is 
only one case, because it is not true of the Russell case, that really falls into 
another category, putting that on one side, the only case where interference with 
civil rights has been justified, where section 91 confers in express terms rights 
upon the Dominion, is the pulp case, which was a case of war emergency. The 
case that I rely on in support of my argument is the other war case, the Board 
of Commerce case. 


Viscount HatpANE: There we approached it from the other side. 


Mr. Stuart Bevan: That is reported in 1922 1 Appeal Cases, at page 191. 
If ever there was a case in which this doctrine that a particular matter had ceased 
to be in the local and Provincial interest, but had become one of Dominion 
interest, this was the set of circumstances in which that doctrine might ‘have 
been invoked, because it had to deal with a matter no less serious and of no less 
importance than profiteering in food, a matter which one would have thought 
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the Dominion were closely interested in. This was sort of emergency legislation, 
if | may so call it, enacted after the war in 1919, designed to keep down the price 
of food, and to ensure proper and fair distribution of food throughout the 
Dominion. The head note is: “The Combines and Fair Prices Act, enacted by 
the Parliament of Canada in 1919, authorized the Board of Commerce, created 
by another statute of that year.” etc. (Reading to the words) “ The power of the 
Dominion Legislature to pass the Acts in question was not aided by section 91, 
head 2 (trade and commerce) since they were not within the general power; nor 
by section 91, head 27 (the criminal law) because the matter did not by its nature 
belong to the domain of criminal jurisprudence.” That case on the contention of 
the parties to the dispute raises the very point that the present case raises. 

Viscount HaupaAne: I see it was raised by a special case in the Supreme 
Court, and the six Judges of the Supreme Court were evenly divided, so that we 
did not get much assistance. 


Mr. Stuart Bevan: No, my Lord, and being deprived of that assistance you 
came to the conclusion that the contentions I am making in this case applied to 
the facts in that case were correct, and in my submission there is no distinction 
between that case and this case, except that legislation directed against profiteer- 
ing, and these various matters which are set out in the head note, would at first 
sight at any rate seem to be more of Dominion importance as affecting the 
interests of the Dominion at large than the matters which are the subject matter 
of this legislation which we attack here. It was not decided or contended. As 
I shall point out in a moment there were two grounds upon which this Dominion 
legislation could be looked at, first of all, the ground of emergency caused by war, 
famine, plague, or anything else; it was war in these cases, because it was the 
period just following the war. It was not contended that the matter must be 
looked at from that point of view, and, if the Court took the view that the 
circumstances were not such as to constitute an emergency justifying the legis- 
lation, it was open to the appellants I think in that case to advance the alternative 
view, that, putting aside altogether the question of emergency, such a matter as 
profiteering and the regulation of food supplies was a matter which in the 
circumstances then existing was essentially a matter of Dominion interest. The 
separate point was never taken, nor could it in my opinion be taken, because in 
truth it was not a separate point, and the emergency point which loomed so large 
in these two later decisions of your Lordships’ Board is only a way of expressing 
in the altered circumstances of the time what is really to be gathered from the 
decision in the Russell case of years ago; it is simply a development of it. 

ViscouNT HaALpANE: You say it was the magnitude. 

Mr. Sruart Bevan: Yes. 

Viscount Hautpane: Not so much the quality as the quantity. 

Mr. Sruart Bevan: Yes, the quantity. Before I go to your Lordships’ 
judgment, may I read the arguments of my learned friend Mr. Newcombe and Mr. 
Mathew on page 192. They appeared for the Attorney General of Canada, 
and it is interesting to see the points that were taken. ‘“ It was within the powers 
of the Parliament of Canada under sections 91 and 101 of the British North 
America Act, 1867, to constitute the Board of Commerce ”— 

Viscount Haupane: What is section 101? 

Mr. Duncan: The establishment of Courts of Dominion jurisdiction. 

Mr. Sruart Bevan: “ The Combines and Fair Prices Act dealt with public 
evils prevailing throughout the Dominion, not matters which were of a merely 
local nature, or otherwise competent to any Provincial Legislature”, etc. 
(Reading to the words) “ The criminal provisions were to be administered by 
Provincial Courts ” and so forth— within section 91, head 27 of the criminal 


law.” 
Those are the arguments for the Attorney General for Canada. 
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Viscount HALDANE: Were all the points taken; was trade and commerce 
taken? 

Mr. Stuart Bevan: Yes, trade and commerce, criminal law, and emergency. 

Viscount HatpaAne: So that the three points were taken. 


Mr. Stuart Bevan: Yes, but the comment I make is, that one of the points 
was not split into two, namely, emergency, and the second point, whether that is 
right or wrong, still there is the matter of Dominion wide interest which has 
really passed out of the province of the Provincial Legislature. Separately, 
as I respectfully submit, there is the argument which I venture to put a little 
earlier in the day, that the considerations as applied to what is a matter of 
Dominion interest, and what is a matter justified by the emergency of the case, 
are really stating the same points in two different ways. 


Lorp ArKinson: You say it must have a wider extent, be abnormal in its 
nature, and so threatening or injurious in its operation. 


Mr, Stuart Bevan: Undoubtedly; I am obliged to your Lordship, that is 
the way in which I desire to put it. 

The judgment of the Board was delivered by Lord Haldane and is at page 
193. Your Lordship having dealt with the nature of the legislation says then 
at page 196: “In these circumstances the only substantial question which their 
Lordships have to determine is whether it was within the legislative capacity of 
the Parliament of Canada to enact the statutes in question.” 

Then the next paragraph deals with the restrictions empowered by the 
statute. 


Lorp Atkinson: The whole point of the judgment is after referring to 
those cases, it says their Lordships do not find any evidence that the standard 
of necessity referred to has been reached. 


Mr. Stuart Bevan: I am coming to that. On page 197 Lord Haldane says: 
“The first question to be answered is whether the Dominion Parliament could 
validiy enact such a law. Their Lordships observe that the law is not one enacted 
to meet special conditions in wartime. It was passed in 1919, after peace had 
been declared, and it is not confined to any temporary purpose, but is to continue 
without limit in time, and to apply throughout Canada.” The same observation 
can be made with regard to the legislation in this case: “ No doubt the initial 
words of section 91 of the British North America Act confer on the Parliament 
of Canada power to deal with subjects which concern the Dominion generally ”, 
etc. (Reading to the words) “ This result was the outcome of a series of well 
known decisions of earlier dates, which are now so familiar that they need not 
be cited.” 


Viscount Hatpane: Pausing there for a moment, what does that mean, 
that the regulation of trade and commerce did not by itself enable interference 
with subjects specified in the enumerations of section 92, but, if there was any- 
thing under this head of section 91 which could interfere, such as Dominion 
companies, then regulation of trade and commerce could be prayed in aid of the 
powers so conferred upon the Dominion, 


Mr. Stuart Bevan: That I think is what it means, as is shown in the John 
Deere Plow case, where judgment was delivered by your Lordship. 


Viscount Hanpane: That was the case of a company incorporated by the 
Dominion of Canada under the powers which are expressly given to it in section 
91. Under section 92 there are companies with provincial objects. Is there 
anything about companies with non-provincial objects in section 91; I am not 
sure that there is. 


Mr. Stuart Bevan: No, there is not. 
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Viscount Haupann: Still, it is within their power, because there is no 
enumeration in section 92 of companies with non-provincial objects, and, there- 
fore, they remain under peace, order and good government of Canada. 


Mr. Stuart Bevan: May I read a passage from the judgment in the John 
Deere Plow case, which is reported in 1915 Appeal cases, at page 330. The 
passage I want to refer to is on page 340. 

Viscount HatpaNne: Perhaps we had better finish the Board of Commerce 
case first. 

Mr. Sruart Bevan: Yes, I will come back to the John Deere Plow case. 
On page 198 the judgment goes on: “ For analogous reasons the words of head 
27 of section 91 do not assist the argument for the Dominion. It is one thing 
to construe the words ‘the criminal law, except the constitution of courts of 
criminal jurisdiction, but including the procedure in criminal matters,’ as enab- 
ling the Dominion Parliament to exercise exclusive legislative power where the 
subject matter is one which by its very nature belongs to the domain of criminal 
jurisprudence. A general law, to take an example, making incest a crime, belongs 
to this class. It is quite another thing, first to attempt to interfere with a class 
of subject committed exclusively to the Provincial Legislature, and then to justify 
this by enacting ancillary provisions, designated as new phases of Dominion 
criminal law which require a title to so interfere as basis of their application.” 

Viscount Hatpane: If that is right, it is quite distinct. 

Mr. Stuart Bevan: Yes, one gets that again in a later judgment of this 
beard, in the Reciprocal Insurers case. 


Viscount Haupane: That is Mr. Justice Duff’s judgment? 


Mr. Stuart Bevan: Yes. “ For analogous reasons their Lordships think 
that section 101 of the British North America Act, which enables the Parliament 
of Canada, notwithstanding anything in the Act, to provide for the establishment 
of any additional Courts for the better administration of the laws of Canada,” 
etc., etc. (Reading to the words) ‘“‘ Such a case, if it were to arise would have to 
be considered closely before the conclusion could properly be reached that it was 
one which could not be treated as falling under any of the heads enumerated. 
Still, 1t is a conceivable case ’’—my friend says here, in this case, and J contest 
it—“ and although great caution is required in referring to it, even in general 
terms, it ought not, in the view their Lordships take of the British North America 
Act, read as a whole, to be excluded from what is possible.”, etc., etc. (Reading 
to the words) ‘‘ But even this consideration affords no justification for interpret- 
ing the words of section 91, subsection 2, in a fashion which would, as was said 
in the argument of the other side, make them confer capacity to regulate particu- 
lar trades and businesses.” 


Viscount HALDANE: I have been wondering what there is to be said for 
distinguishing the present case of the Lemieux Act from that. No doubt it was 
very important to pass the Lemieux Act, and no doubt it was very important to 
pass the Combines Act, but, in the case of both, it looks as if the same reasons 
applied, excluding the case of an emergency and regarding them as coming 
within the jurisdiction of the province. 


Mr. Stuart Bevan: Yes, I submit that concludes the matter. The 
Dominion wide importance of the matter cannot be minimized, because it was 
food, which was essential to the well-being of the community. Certain provinces 
produced more food than others in Canada, and it may be that provincial 
legislation was inadequate, or might be thought to be inadequate. 


Viscount HanpANE: We shall hear Sir John Simon and Mr. Duncan, but, 
so far as opening the facts to us, I do not know what you can open in the 
present instance anything further. There seems to be a considerable analogy 
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between the reasons for the Combines Act and the reasons for the Lemieux 
Act. 


Mr. Stuart Bevan: Yes, and the same criticisms were directed to the 
legislation in the Board of Commerce case by your Lordships’ board as must 
be directed, I submit, to the legislation in this case. 

ViscouNT HaLpDANE: In the Combines case it was not a. question of con- 
venience or expediency, but of emergency only. 


Mr. Stuart BrEvAN: Yes. 


ViscouNT HALDANE: But at the same time there was the difficulty of 
distinguishing Russell v. The Queen. 


Mr. Stuart Bevan: Yes, and your Lordship says: “It has been applied 
with reluctance and its recognition as relevant can be justified only after 
scrutiny sufficient to render it clear that the circumstances are abnormal.” 

Viscount Hatpane: If Russell v. The Queen was to be taken literally to 
be right in the spirit as well as in the letter Mr. Duncan would have a strong 
case; the case would have got him easily over the fence, if it had been all 
that it was once thought to be. 


Lorp Dunepin: If Lord Watson had had Russell v. The Queen to decide 
after his own case he would have decided it the other way. 


Mr. Stuart Bevan: Sir Montague Smith said there were special facts 
which justified the conclusion they came to in that particular case. Your 
Lordships remember how they likened drink to explosives and dangerous noxious 
drugs. . 

Viscount HatpaANnge: Has Mr. Lawrence looked through the McCarthy 
case to see whether anything was said about Russell v. The Queen? It might 
be just as well to look and see whether their Lordships relaxed and let them- 
selves go on Russell v. The Queen at any point. 

Mr. Stuart Bevan: I have here the case of the Dominion Licence Act 
1883 and 1884, in the Privy Council in 1885. 


Viscount HALDANE: Was I in that case? 
Mr. Stuart Bevan: Yes, my Lord. 


Viscount HatpANe: My recollection is that many things were said in 
the course of the argument, and one reason why the Board did not give judg- 
ment was that they did not want to say things in the judgment which were 
said in the argument. 


Mr. Stuart Bevan: My friend Mr. Lawrence draws my attention to a 
reference by Lord Davey, as he was, to the Russell case: “ What was the 
decision in Russell v. The Queen,” etc., etc., (Reading to the words) “or carry- 
ing arms”. 

Lorp Dunepin: I do not see that that carries you very far. Poison and 
arms are very bad things; so, according to this case, is liquor; so here are trade 
disputes. 


Mr. Sruart Bevan: Then Sir Montague Smith says this: “ That is the 
ground of decision, that it did not fall within any of the matters in section 92. 
Rightly or wrongly that is the decision.” 


Viscount Hatpane: He did not say it was criminal law. 


Mr. Sruart Bevan: No. Answering, if I may, Lord Dunedin, I should 
submit that the circumstances in the two cases are very different. The position 
in Russell v. The Queen was that the drink problem had become a very serious 
one, and the unlimited access to drink was as dangerous to the state as unlimited 
access to noxious drugs, and so forth. That was dealing with a state of things 
constituted by the drink position as it existed at the time of the legislation, and 
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it may very well be that drink had been carried to such an alarming extent, 
and was being so gravely abused that some legislation was necessary in the 
Dominion interest. 

Lorp ATKINSON: It is only when it is urgently required in the public 
interest. 


Viscount Haibane: “ Urgently ” wants definition. 
Lorp ATKINSON: There is no other word you can use. 


Viscount HaupANE: The life of the State must be in some way supposed 
to be in peril; perhaps it was in the liquor case, but it must be imperilled in 
some way such as by war. 


Mr. Stuart Bevan: Your Lordship says it is a question of public interest. 
For “a question of public interest’ I should like to substitute ‘ of dominion 
wide interest”, because it is only if the interest is Dominion wide that the 
Dominion Legislature can begin to think whether it has power to legislate. 

Lorp Dunepin: I can quite see that in the case of a fanatical teetotaler 
there is no question in the world that is so important as preventing me drink- 
ing a glass of beer or whisky; but it is not everybody’s view, and, if you do not 
look with extreme eyes, it is very difficult to my mind to draw the distinction 
between the importance of having a general temperance system and the im- 
portance of having a general system for regulating trade disputes. 


Mr. Stuart Bevan: The question that your Lordship puts to me invites 
the answer that one must look at it with local eyes, with eyes that know the 
locality and the needs of the situation in the particular district. 


Viscount Haupane: Take the slave trade. In the United States the 
slave trade existed only in certain States; it existed in three of the Northern 
States, but in all the other Northern States it did not, and it existed in the 
organized Southern States, but not in the new ones south of California. It 
was said slavery was such an iniquity that the United States must put it 
down or go to war with the States that would not obey them. On the other 
hand the Southern States said: Slavery is an institution as old as Christianity, 
and older, and it is within our rights. President Cleveland would not take 
the Northern view. He said: I am not going to war on account of the slavery, 
but I am going to war for the Union, and he drew a great distinction between 
the question of slavery and the question of maintaining the Union. He never 
would admit that to put down slavery was a justifiable reason, and yet to a 
great many people in the North it was everything. 


Lorp ArKrnson: In the Russell case no evidence was given as to the extent 
to which intoxication was rampant; it was merely the existence of the possibility 
to get drunk. 


Mr. Stuart Bevan: Now, I will go to the John Deere Plow case, which is 
in 1915 Appeal Cases, at page 330. That deals very fully with trade and 
commerce. 


Viscount Haupanr: The importance of this case is that it was trade and 
commerce only. My recollection is that the Dominion had power to incorporate 
companies with non-provincial objects, Dominion companies they are called, and 
then we said the regulation of trade and commerce enables them to make illegal 
any State regulation with regard to property and civil rights which conflicts 
with that. 

Mr. Stuart Bevan: Yes. The passage is on page 340. It is referred to in 
your Lordship’s judgment in the Board of Commerce case. “ Their Lordships 
find themselves in agreement with the interpretation put by the Judicial Com- 
mittee in Citizens Insurance Company v. Parsons on head 2 of section 91, 
which confers exclusive power on the Dominion Parliament to make laws regu- 
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lating trade. This head must, like the expression, ‘ Property and Civil Rights 
in the Province’, in section 92, receive a limited interpretation. But they think 
that the power to regulate trade and commerce at all events enables the Parlia- 
ment of Canada to prescribe to what extent the powers of companies the objects 
of which extend to the entire Dominion should be exercisable, and what limita- 
tions should be placed on such powers. For if it be established that the 
Dominion Parliament can create such companies, then it becomes a question 
of general interest throughout the Dominion in what fashion they should be 
permitted to trade.” That is the passage your Lordship had in mind. I pray 
it in aid in another connection. Your Lordship will remember that when I 
opened this case I put it to your Lordships on various grounds with regard 
to section 92, I relied not only on property and civil rights in the provinces, 
which is enumeration 13, but on enumeraton 8 “ Municipal Institutions of the 
Province”, and, having regard to this passage in the John Deere Plow case, 
at page 340, if it be established that the Dominion Parliament could create such 
companies then it becomes a question of general interest throughout the 
Dominion in what fashion they should be permitted to trade. I respectfully 
desire to put it in another way with regard to municipal institutions. If it be 
established that the Provincial Parliament can create municipal institutions, 
which is undoubtedly the case here, then it becomes a question of interest to the 
Provincial Parliament in what fashion the municipal institutions, which they 
have created, and which they alone can create, can be permitted to trade. That 
is why I rely on the additional enumeration, that is a separate and independent 
point from property and civil rights, the enumeration upon which I have 
appeared to rely more than the other, but it is an important part of my 
argument. 

ViscouNT Haupane: The John Deere Plow case says that regulation of 
trade and commerce comes in when you have the power aliunde. : 

Lorp DunepIn: It is really a carrying out of the Railways case. The 
power there was, ancillary to railway legislation, and this power was ancillary 
to forming companies. . 

Mr. Stuart Bevan: Yes, my Lord, and so this power here is ancillary to 
the power of the Provincial Legislature to create municipal institutions. 


(Adjourned to Thursday next at 10.30 a.m.). 


THIRD DAY 


Councin CHamper, WHITEHALL, 8.W.1, 
Tuurspay, November 20, 1924. 


Mr. Stuart Bevan: When your Lordships’ Board adjourned, I had drawn 
attention to the Board of Commerce case, the reasons and principles of that 
decision being the foundation of my appeal in this case. | 

There are two other cases which I should like to refer to shortly, and those 
will conclude the references to authority which I have to make. The first is 
The Attorney General for Canada v. The Attorney General for Alberta, reported 
in 1916, 1, Appeal Cases, on page 588; the judgment of the Board, which was 
delivered by Lord Haldane, begins on page 593. Perhaps I may read the head 
note to put your Lordships in possession of the facts. It was one of the cases in 
which the Dominion legislation was held to be ultra vires. 

Viscount Haupane: It was held that insurance was not one of the heads in 
section 91? 
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Mr. Sruart Bryan: That is so. I think I may go straight to your Lord- 
ships’ judgment, on page 595. The two earlier pages recite the sections of the 
Act which were impugned. Lord Haldane says: “It must be taken to be now 
settled that the general authority to make laws for the peace, order, and good 
government of Canada, which the initial part of section 91 of the British North 
America Act confers, does not, unless the subject-matter of legislation falls 
within some one of the enumerated heads which follow, enable the Dominion 
Parliament to trench on the subject-matters entrusted to the provincial legisla- 
tures by the enumeration in section 92. There is only one case, outside the 
heads enumerated in section 91, in which the Dominion Parliament can legislate 
effectively as regards a province, and that is where the subject-matter lies out- 
side all of the subject-matters enumeratively entrusted to the province under 
section 92. Russell v. The Queen is an instance of such a case. There the 
Court considered that the particular subject-matter in question lay outside the 
provincial powers. What has been said in subsequent cases before this Board 
makes it clear that it was on this ground alone, and not on the ground that the 
Canada Temperance Act was considered to be authorized as legislation for the 
regulation of trade and commerce, that the Judicial Committee thought that it 
should be held that there was constitutional authority for Dominion legislation 
which imposed conditions of a prohibitory character on the liquor traffic through- 
out the Dominion. No doubt the Canada Temperance Act contemplated in 
certain events the use: of different licensing boards and regulations in different 
districts and to this extent legislated in relation to local institutions. But the 
Judicial Committee appear to have thought that this purpose was subordinate 
to a still wider and legitimate purpose of establishing a uniform system of legis- 
lation for prohibiting the liquor traffic throughout Canada excepting under 
restrictive conditions. The case must therefore be regarded as illustrating the 
principle which is now well established, but none the less ought to be applied 
only with great caution, that subjects which in one aspect and for one purpose 
fall within the jurisdiction of the provincial Legislatures may in another aspect 
and for another purpose fall within Dominion legislative jurisdiction.” The 
two instances where that principle has been applied are the Russell case and the 
Pulp case. Those are the only two instances, except the subsequent Licensing 
case, which was really determined by the judgment in the Russell case, where 
this principle, which, in your Lordships’ words, must be “applied only with great, 
caution”, has, in fact, been applied. 


Viscount HAupAneE: I think it is worth while reading at the top of page 597. 


Mr. Sruart Bevan: If your Lordship pleases. “Nor do they think that it 
can be justified for any such reasons as appear to have prevailed in Russell v. 
The Queen. No doubt the business of insurance is a very important one which 
has attained to great dimensions in Canada. But this is equally true of other 
bighly important and extensive forms of business in Canada which are to-day 
freely transacted under provincial authority. Where the British North America 
Act has taken such forms of business out of provincial jurisdiction, as in the 
case of banking, it has done so by express words which would have been unneces- 
sary had the argument for the Dominion Government addressed to the board 
trom the bar been well founded. Where a company is incorporated to carry on 
the business of insurance throughout Canada, and desires to possess rights and 
powers to that effect operative apart from further authority, the Dominion, 
Government can incorporate it with such rights and powers, to the full extent 
explained by the decision in the case of John Deere Plow Company v. Wharton, 
But if a company seeks only provincial rights and powers, and is content to 
accept such rights and powers in other provinces from the province of its incor- 
poration, as has been explained in the case of the Bonanza Company.” 
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ViscouNnT Haupane: The last sentence needs a word of qualification. That 
is true with regard to the legislation that existed at the time in Ontario when the 
Bonanza case was decided, but it is not necessarily true in the provinces where 
the Ashbury case applies. The provinces do differ as to the principles with regard 
corporations. 

Mr. Stuart Bevan: My real purpose in reminding your Lordships of that 
decision is that, when one comes to consider the evidence in this case, I rely upon 
the language used by your Lordships in that case, that the principle is one that 
must be applied only with very great care. 

Lorp Dunepin: I take it that the argument against you is extraordinarily 
clearly brought out by that one sentence of Lord Haldane’s speaking of the 
Russell case? 

Mr. Stuart Bevan: Yes. 

Lorp Dunepin: If we substitute for the words “prohibiting the liquor 
traffic”, you could really read that as applying to this case, “the Judicial Com- 
mittee appear to have thought that this purpose was subordinate to a still wider 
and legitimate purpose of establishing” a uniform system of legislation for deal- 
ing with the suppression of strikes throughout Canada... 


Mr, Stuart Bevan: There must be some limitation, because, if that is to be 
carried to its full extent, the Dominion Parliament would have the power to 
legislate generally with regard to any matter. - ; 

Lorp Dunepin: That is what Lord Watson said in this case. 

Mr. Stuart Bevan: And, therefore, it may very well be that your Lord- 
ships will look at the facts of this particular case, first of all, the provisions of 
the statute itself, which, of course, disclose the purpose to some extent, and to 
the evidence in the case as to the conditions existing. 

Lorp ATKINSON: Is not that really the most important point, the conditions, 
as they existed, to which this legislation was intended to apply. 

Mr. Stuart Bevan: That is it. 

Lorp ATKINSON: One of the difficulties that strikes my mind is, if this sys- 
tem of conciliation was merely erected for the purpose of dealing with disputes 
that were in immediate contemplation, that is one thing, but if it was dealing in 
advance with something that might or might not arise, that is another. 

ViscounT Haupane: If the case is analogous to the case of Russell v. The 
Queen, it might justify immediate legislation. 

Mr. Stuart Bevan: In the Board of Commerce case attention was drawn 
by this board to the nature of this legislation, which was not directed to a 
particular state of things, it related to all, and it was indefinite in its application, 
and the Act would be in existence until it was repealed, and it would affect 
everybody in the provinces coming within the provisions of the Act for all times. 

Viscount Haupane: The relevance of this case is this. We said: No doubt 
insurance is a very highly important business carried on all over Canada, but 
still it is a matter with which the provinces can deal under section 92, and, 
therefore, as they have that right exclusively, it cannot come within the special 
application of peace, order and good government, and it does not come within 
trade and commerce. 

Mr. Stuart Bevan: Yes, my Lord, that is well established by this case. 


Lorp Dunepin: I have yet to understand the distinction with regard to the 
generality. It is no use casting up to me the words of Lord Watson that there 
must be a limit somewhere. The question is whether this case is not of the 
general sort, and I do not for the moment find it very easy to see the difference. 
Insurance is quite different, because insurance is not everybody’s matter. A 
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trade dispute is so universal that it permeates the whole of society. It would 
almost drive you to this distinction, which would seem rather slender, that, 
although there may or may not be a trade dispute, there always is a thirst 
which some people do not want to be gratified by alcohol. 

Mr. Stuart Bevan: I am going to ask your Lordships to treat that case as 
a case which is sui generis. 

Viscount HaLpANeE: Supposing there is an epidemic of cholera all over 
Canada, could not the Dominion legislate for that? 


Mr. Stuart Bevan: I should think they undoubtedly could. 

Lorp Dunepin: You would probably get that under the other clauses; it 
would be like a war. 

ViscounT Hautpane: What I had in my mind was this: mere generality or 
mere importance will not be sufficient; must there be the other element, 
which you have just spoken of, danger to the State? 

Mr. Stuart Bevan: Yes, my Lord, that was my submission on the last 
occasion. 

Lorp ATKINSON: The evil that is sought. to be corrected must have spread 
so far as to be of national importance, and must call for a speedy remedy. 
If the thing can be left in abeyance, and may never be required to be put into 
operation, and can be dealt with by the provinces, then its importance and 
generality are not enough? 

Mr. Stuart Bevan: There must be the element of emergency and prompt 
dealing with it in the Dominion interest. 

Lorp Dunepin: I am only speaking for myself, and others may very well 
think differently. ‘To my mind the Russell case is not an emergency at all, and 
I think Lord Watson did not think so, because there is his remark about a thing,- 
which was local to begin with, spreading so much as to go all over Canada. 

Viscount HatpANne: The Russell case is not on emergency. 

Mr. Stuart Bevan: I agree, if I may say so; there is not a word about 
emergency or public danger. 

Lorp ATKINSON: It was an endeavour to put down a vicious habit. 

Mr. Stuart Bevan: To control the use or abuse of liquor. 

Viscount Hautpane: As Lord Watson said, their Lordships in the later 
case were relieved from the difficult task of deciding whether they would have 
agreed with the Russell case. 

Mr. Sruart Bevan: Yes, In the Fort Frances case and the Board of Com- 
merce case, the consideration of the Russell case was really dealt with under the 
head of emergency. As I submitted to your Lordships on the last occasion, a 
reference to the argument in both those cases, and to the judgments of the board, 
shows quite clearly that the position was regarded from three points of view: 
first of all, trade and commerce; secondly, criminal law; and, thirdly, emergency ; 
and no separate point was taken that there was a fourth ground on which it 
could be considered, something. short of emergency and Dominion-wide im- 
portance, namely, the case made in the Russell case. 

Viscount HatpANE: That you get from the judgment. 

Mr. Sruart Bevan: Yes. 

Viscount HaLpANE: The argument does not matter. A case like the Fort 
Frances case cannot help, because there there was an emergency; it was war legis- 
lation. There is no other case except the Russell case that I remember in which 
the Dominion has legislated successfully. 

Mr. Stuart Bevan: The Russell case and the Fort Frances case are the 
only two in all the history of this legislation, and the Russell case, I submit, is 
sui generis, and the Fort Frances case is emergency. 
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ViscouNT HALDANE: J looked through yesterday the rather thick volume 
of the shorthand notes in the McCarthy case, in which no judgment was 
delivered. It is obvious that there was a suppressed feeling that their Lord- 
ships might not have decided the Russell case in quite the same way if they 
had had it before them. That runs all through the argument. You see it 
emerge in some of Mr. Davey’s observations, and their Lordships do not dissent 
at all violently. They say: The Russell case has been decided, and we are 
relieved from the. duty of saying whether it was right or not, because the 
Privy Council does not, as a rule, reverse its own decisions, _ 

Lorp ATkKtnson: In the Russell case there does not seem to have been 
any evidence of the extent of the vice. 

Mr. Stuart Bevan: No. 

ViscounT Haupane: Sir Montague Smith says quite clearly that the 
Russell case was decided upon the footing that it was outside the enumerated 
heads of section 91. 

Mr. Stuart Bevan: Yes, in the words of Lord Davey, when at the Bar, 
in connection with the Russell case, your Lordships do not overrule, you 
explain. 

Lorp DunepIn: What was the legislation in the McCarthy case? 

Mr. Stuart Bevan: It was temperance legislation, 


ViscouNT Hatpanr: The Dominion, having had a victory in the Russell 
case, proceeded to follow it up by making all sorts of local regulations in the 
provinces for the purpose of carrying out the principle of the Russell decision. 
They said: You are not to sell any liquor without seeking licenses and so on. 
There was already in existence legislation which covered the field. Then their 
Lordships rose against the McCarthy attempt, but very. significantly, after a 
very elaborate argument, they disallowed the Act without giving any reasons. 
What their motives were one can only guess. | 

Mr. Stuarr Brvan: It is quite obvious from the argument that the 
decision in the Russell case was very strongly pressed, and was not dissented 
from, but was elaborately explained. 


Lorp Dunepin: Do not think that my remarks are too hostile, because, 
while I have really the greatest difficulty in seeing how you can distinguish 
_ your position from the Russell case, I have equally great difficulty in seeing 

how the other side can distinguish their position from the Board of Commerce 
case. 


Mr. Stuart Bevan: The Board of Commerce case has given, in my sub- 
mission, a new explanation or justification of the Russell decision. There was 
no evidence at all, and the precise state of things existing in the Dominion and 
the partcular provinces at that time does not appear from the report, and we 
know nothing about it. 


Viscount Hatpang: You would be in a great difficulty if mere importance 
and. mere generality were sufficient, and they have the Russel] case to use 
against you, as saying that importance and generality are sufficient. 


Mr. Stuart Brvan: Yes, my Lord, and I reply with every decision since 
the Russell case, up to the date of your Lordships’ decision, in the Board of 
Commerce case. 

May I be allowed to read one passage again on page 197 of 1022.01, 
Appeal Cases, the Board of Commerce case, because it puts, in my submission, 
the Russell case in the right perspective and explains the decision. This is in 
course of your Lordships’ judgment, on page 197: “The first question to be 
answered is whether the Dominion Parliament could validly enact such a law. 
Their Lordships observe that the law is not one enacted to meet special condi- 
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tions in wartime. It was passed in 1919, after peace had been declared, and 
it is not confined to any temporary purpose, but is to continue without limit 
‘of time, and to apply throughout Canada. No doubt the initial words of 
section 91 of the British North America Act confer on the Parliament of Can- 
ada power to deal with subjects which concern the Dominion generally, pro- 
vided that they are not withheld from the powers of that Parliament to legis- 
late, by any of the express heads in section 92, untrammelled by the, enumera- 
tion of special heads in section 91.” This is the passage: “It may well be that 
the subjects of undue combination and hoarding are matters in which the 
Dominion has a great practical interest. In special circumstances, such as 
those of a great war, such an interest might conceivably become of such para- 
mount and overriding importance as to amount to what lies outside the heads 
in section 92, and is not covered by them. The decision in Russell v. The 
Queen appears to recognize this as constitutionally possible, even in time of 
peace; but it is quite another matter to say that under normal circumstances 
general Canadian policy can justify interference, on such a scale as the 
statutes in controversy involve, with the property and civil rights of the 
inhabitants of the provinces.” 
Lorp ATKINSON: In the case of famine they could deal with it? 


Mr. Stuart Bevan: Yes. “It is to the legislatures of the provinces that 
the regulation and restriction of their civil rights have in general been exclus- 
ively confided, and as to these the Provincial Legislatures possess quasi- 
sovereign authority. It can, therefore, be only under necessity in highly 
exceptional circumstances, such as cannot be assumed to exist in the present 
case, that the liberty of the inhabitants of the provinces may be restricted by 
the Parliament of Canada, and that the Dominion can intervene in the interests 
of Canada as a whole in questions such as the present one.” No one could 
dispute in that case, as in the Russell case, that the matter was.of Dominion- 
wide interest. In this case the legislation was directed against profiteering, 
conservation and distribution of food supplies, which, in a Dominion like Canada, 
must necessarily be of Dominion-wide importance, particularly as some of the 
provinces are food-producing districts, where others are more the consuming 
districts. 

Viscount Haupane: And they are of enormous territory. 


Mr. Stuart Bevan: Yes, and one would have thought, if the Russell case 
-was to be given the application that will be contended for by the respondents 
in this case, that the principle of the Russell case would have applied to this 
case. 

Viscount Hatpane: Might not it be worth while to read just a few words 
in which, I think, Lord Watson, in one case, said that the provinces got, under 
the British North America Act of 1867, legislative powers, so far as the heads 
of section 92 are concerned, co-ordinate with that of the Dominion and quite 
independent, and that there was no question of overruling? 

Lorp ATKINSON: He says that in the case in 1896. 

Viscount Hatpane: I thought he had said it most distinctly in the case 
where he said that the Lieutenant Governor, when once appointed by the 
Governor General, was directly responsible to the Crown, and so were the 
legislatures. 

Mr. Stuart Bevan: My learned friend Mr. Lawrence has been good enough 
to refer me to the case of Hodge v. The Queen, which is reported in 9 Appeal 
Cases, where it says: “When the British North America Act enacted that there 
should be a legislature for Ontario, and that its legislative assembly should 
have exclusive authority to make laws for the province and for provincial 
purposes in relation to the matters enumerated in section 92, it conferred powers 
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not in any sense to be exercised by delegation from or as agents of the Imperial 
Parliament, but authority as plenary and as ample within the limits prescribed 
by section 92 as the Imperial Parliament in the plenitude of its power possessed 
and could bestow.” 

Lorp ATKINSON: That cannot be what Lord Haldane is asking for, because 
you are reading from a judgment of Sir Barnes Peacock. What Lord Haldane 
asked far was a judgment of Lord Watson. 

Viscount HautpANne: I think it was not in any of the cases that you have 
cited. 
Mr. Stuart Bevan: I am sorry I have not got it. Perhaps my friend Mr. 
Lawrence may have an opportunity of looking it up. I am sorry, for the 
moment I cannot put my hand on it. 

ViscouUNT HALDANE: The matter was touched in the Queen’s Counsel case, 
but I think it was more distinctly dealt with in an earlier one. 

Mr. Stuart Bevan: Perhaps I may have an opportunity of referring to 
the passage when my learned friend has discovered it. 

Mr. Duncan: Is not your Lordship thinking of the case of the Liquidator 
of the Maritime Bank of Canada v. The Receiver General of New Brunswick, 
which is reported in 1892 Appeal Cases, at page 437. 

Mr. Stuart Bevan: The passage my friend Mr. Duncan is good enough 
to refer me to is this. It is at page 442: “The object of the Act was neither 
to weld the provinces into one, nor to subordinate provincial governments to 
a central authority, but to create a federal government in which they should 
all be represented, entrusted with the exclusive administration of affairs in 
which they had a common interest, each province retaining its independence 
and autonomy. That object was accomplished by distributing, between the 
Dominion and the provinces, all powers executive and legislative, and all public 
property and revenues which had previously belonged to the provinces; so 
that the Dominion Government should be vested with such of these powers, 
property, and revenues as were necessary for the due performance of its con- 
stitutional functions, and that the remainder should be retained by the provinces 
for the purposes of provincial government.” 

Viscount Haupane: If you look at the bottom of the page, there is some- 
thing which may be relevant there. 

Mr. Sruart Bevan: If your Lordship pleases. “It is clear, therefore, that 
the provincial legislature of New Brunswick does not occupy the subordinate 
position which was ascribed to it in the argument of the appellants. It derives 
no authority from the Government of Canada, and its status is in no way 
analogous to that of a municipal institution, which is an authority constituted 
for purposes of local administration. It possesses powers, not of administration 
merely, but of legislation, in the strictest. sense of that word; and, within the 
limits assigned by section 92 of the Act of 1867, these powers are exclusive 
and supreme. It would require very express language, such as is not to be 
found in the Act of 1867, to warrant the inference that the Imperial Legislation 
meant to vest in the provinces of Canada the right of exercising supreme legis- 
lative powers in which the British Sovereign was to have no share.” I do not 
think that is the passage your Lordship was asking for, though it is a useful 
passage to state. ; 

Viscount HaupAne: It is the general doctrine. There is not really any 
doubt about it. 

Mr. Stuart Bevan: No, my Lord. I was referring to the Board of Com- 
merce case, and my submission is that since the decision in that case something 
has to be found to justify such a decision as that which was given in the Russell 
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case in the nature of abnormal circumstances, and your Lordship points out 
the distinction on page 197, in special circumstances. Then you give an indica- 
tion of the sort of special circumstances to be looked for, such as those of a 
great war, and, if I may be allowed to add, famine or public danger. 

Viscount Haupane: Or pestilence. 

Mr. Stuart Bevan: Yes, but it must be something abnormal. 

Viscount HaupAaNe: Because otherwise you are up against the principle 
of the British North America Act. It was not a case of taking the number of 
provinces and bringing them into a federal relation with certain powers, but 
making a distribution of the legislative powers, according to the subject matter, 
and giving to the various provinces complete autonomy as regards certain 
heads of legislative power. The dominion had only a residuary power and 
certain specified powers. Each province is treated as a most important entity, 
as a country by itself, except that certain things are reserved. Whether it 
was a good form of constitution or not it was the form of constitution that was 
adopted in 1864 at Quebec. 

Lorp DuNeEpIN: It has been pointed out to me, I do not think it has any- 
thing to do with the matter, but it is at least interesting, that in the Common- 
wealth of Australia Act, in the section which corresponds to section 91 of the 
British North America Act, there is a special heading “‘ Conciliation and Arbi- 
tration for the prevention and settlement of Industrial Disputes extending 
beyond any one State.” 

Mr. SruartT Bevan: Yes. 

Lorp ATKINSON: They unified first and delegated after, which was the 
reverse in the case of Canada. 

Mr. Sruart Bevan: Yes, the particular statute provides for the particular 
thing. I think attention is drawn to that in one of the judgments below in this 
case, but it is really, I submit, irrelevant to the construction of the statute in 
this case, and the application of the particular circumstances in this case. 

There is only one other case which I desire to refer to, and that is on the 
question of the criminal law, the third ground. May I give your Lordships the 
reference to that. 

ViscouNnT HaupANE: Is that the judgment of Mr. Justice Duff? 

Mr. Stuart Bevan: Yes. 

Lorp ATKINSON: Lord Watson in that case in 1906 points out that if you 
make it a crime to dispute an ultra vires statute, you might get it intra vires 
by a device like that, and Mr. Justice Duff points out the same thing in his 
judgment. 

Viscount HatpANE: What is the case in which Mr. Justice Duff gave the 
judgment? 

Mr. Stuart Bevan: It is the Reciprocal Insurance case. The judgment 
was delivered on 25th January last. It is reported in 1924, 2 Appeal Cases at 
page 328. I do not propose to read it. 

Viscount Haupane: Mr. Justice Duff lays down the principle. 

Mr. Sruart Bevan: Yes, in the terms which Lord Atkinson has been good 
enough to mention. 

That, my Lord, concludes the authorities to which I have to draw atten- 
tion. In those circumstances I think all that remains for me to do is to draw 
attention to the evidence that was given in this case; there is a good deal of 
it, but I will endeavour to select what really seems relevant, and if my learned 
friends desire to read any more, they will read it. There was very little evidence 
given on my side. I think the only evidence called on behalf of the commission- 
ers was of two officials of the undertaking, who said that of 800 or 400 men 
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affected by this dispute, all of whom were not members of the union, I think 
80 or 90 per cent were, had gone out, they could have carried on a limited supply, 
and it would not have meant plunging the city into darkness. But the evidence 
called on behalf of the respondents included that of the Minister of Labour, 
and various government officials, who spoke to the circumstances under which 
the Act was passed, and to the circumstances existing when the order for the 
appointment of this board was made . 

Lorp SatveseN: The Minister of Labour of the Dominion Government? 

Mr. Stuart Brvan: Yes, it was attempted to be established in both ways: 
that there was a national emergency first of all, justifying the passing of the 
Act, and secondly, a national emergency at the date when the operation of the 
Act took place as against my clients, and my submission when the evidence is 
examined is, that there was a complete failure to establish such an emergency 
or such abnormal circumstances at either date or at any date. The first witness 
called was Mr. Gunn. He was a trade union official who represented some of 
the members of the union in calling for the appointment of this board. His 
evidence is to be found at page 30 of the record. There was a discussion when 
he was sworn as to whether his evidence was admissible, or how much of the 
evidence that had been outlined in opening would be admissible, and the trial 
judge at page 30 says this: ‘I will receive evidence of facts. In the ‘case of 
Russell v. The’ Queen, however, it was held that the Scott Act was within the 
jurisdiction of the Dominion Parliament, because it was a widespread measure 
for peace, order and good government, but no evidence was adduced in that 
regard. ‘Therefore, I do not think opinion evidence can to be received here, 
and I anticipate that Mr. Duncan will confine the evidence to questions of fact, 
although it would be very tempting—with the defence which he has, no doubt, 
developed—to ask Mr. Gunn his opinion, but I would have to rule that out.” 
Then on page 31 line 19 he is asked: “ Are you also a member of the Dominion 
Executive of the Canadian Electrical Trade Union, of which the Toronto branch 
is a unit? (A) Yes. The Toronto branch is chartered by the Dominion Execu- 
tive. (Q) What are the names of the various branches of the Canadian Elec- 
trical Trades Union?”, then he gives the names of the various branches at line 
23; then line 33: “ What cities does the Toronto branch cover?” then he gives 
them. “ All the cities and towns covered by the Central Ontario System of the 
Ontario Hydro Electric Commission.” 


Viscount Hatpane: Will you tell us for what proposition you are reading 
the evidence. The evidence seems to show that these trade union arrangements 
disregard the boundaries of the provinces in many cases and go over the whole 
Dominion. You would not dispute that. 


Mr. Stuart Bevan: No. 


Viscount Hatpane: They may be very important, more important in one 
province than in another, but you say the provinces have full power to deal 
with them. 


Mr. Stuart Bevan: Yes. I suppose industrial conditions there are not 
much better or worse than the industrial conditions here, but this evidence that 
was adduced in support of abnormal circumstances originally justifying the 
legislation, and subsequently the making of this order, fails to show, I submit, 
anything of the kind, and the remarkable thing is it is to be on abnormal cir- 
cumstances, and the necessity of the Dominion dealing with the labour situation 
as a whole. The making of the order in this particular case is relied upon in 
these circumstances as being justified by among other things this circumstance, 
that, at the time the order appointing the board was made, there was a strike 
among the steel workers a thousand miles away, and therefore it was very 
desirable to allay any possible industrial unrest in Toronto. The interesting 
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thing in that connection is that the steel workers of a thousand miles away 
were not subject to this Act, and, if the application of this Act was to be a 
remedy which in the Dominion interest had to be applied to Dominion disputes, 
one would have thought that, when such an important body as steel workers were 
out in their thousands a great many miles away, the application of this Act to 
the industrial community at large would have been necessary. The position 
with regard to the steel workers was a threatening one. 

Lorp Dunepin: Why did this Act not apply to the steel workers? 

Mr. StuarT Bevan: Because they are not public utility workers, but it was 
an industry vital to the interests of the Dominion. | 

Viscount Haupane: It is not only public utility works, is it? 

Mr. Stuart Bevan: It includes mines. 

Viscount HaupANeE: Mines are not public utility works. 

Mr. Stuart Bevan: One must look at the circumstances under which this 
Board was appointed. There was a threatened strike of public utility workers, 
or indeed it was very doubtful whether there was a threatened strike as your 
Lordships will see from the evidence. What happened was this. There was this 
dispute in Toronto concerning 300 or 400 men which left other public utility 
workers throughout the country quite cold. The strike among the steel workers 
resulted in a serious strike among the miners in another part of the Dominion. 

Viscount HaupaNne: Steel workers are not included? 

Mr. Stuart Brvan: No. 

Lorp Dunepin: I did not quite appreciate that. It seems to me apart 
from the evidence it certainly helps you in your argument in the differentiation, 
because it really does not go to the total prohibition of industrial disputes, but | 
only a certain class of industrial disputes. 

Mr. Stuart Bevan: Yes. 

Lorp DunepIn: Whereas the inculcation of temperance was to be upon 
everybody? 

Mr. Sruart Bevan: Yes, the curious thing in the working out of the 
position was, this was an industrial dispute on the part of 300 or 400 men in 
Ontario, and was quite unconnected with the steel workers in some other prov- 
inces. They were quite unconnected with my strike, or threatened strike, or 
existing strike, and it did not interest any other workers or public utility workers 
at all, but the moment the steel workers, who are outside the operation of the 
Act, go on strike, whereas we are within the Act, the miners struck in sympathy 
with the steel workers. 

Lorp ArxKinson: Utility works are works upon which the existence of 
society depends, such as water, gas, and railway transit. I suppose that was 
the reason for it. 3 

Viscount Hatpane: That being so you are not to exercise your civil right 
to refuse to work for them. It come back rather to civil rights, does it not. 
Could the province have passed this under section 92. You say, yes. 

Mr. Stuart Bevan: Yes, my Lord. 

Lorp ATKINSON: This gentleman’s evidence goes very strongly to show that 
Canada might have very well applied the Act to catch the steel workers? 

Mr. Stuart Bevan: Yes. 


Viscount HaupANneE: I was thinking of this, supposing it had not been 
drink, supposing it had been something else, I will not put it as high as drugs, 
though a great many people take drugs. There was a famous man in this 
country who having a passion for alcohol, when he could not get alcohol, drunk 
ink, and he had to be restrained from drinking his own ink. Could the Dominion 
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have passed an Act saying that people were not to drink ink. Surely it would 
have to require an Act of the province to deprive a man of his civil right to 
drink from his own ink pot. You say the province could do it without the 
sanctions; they could not put in the penal clause. 

Mr. Sruart Bevan: They could under the express sanction of section 92. 
They could have passed a Provincial Act applicable to the position, but restricted 
in its operation within the province precisely the same as the Dominion Act. 

Lorp SatvesEN: And in fact they did it, except that they imposed no 
sanction? 

Mr. Stuart Bevan: Yes. 

Lorp Dunepin: And they could put in the penal clause? 


Mr. Stuart Bevan: Yes, undoubtedly. I do not know that it will assist 
your Lordships to read the evidence. I am not relying on this evidence, and 
perhaps I may leave it until I see what use of it is made by my learned friends. 


ViscounT Hautpane: We have the advantage of Mr. Duncan, who argued 
the point the other way very fully in the Courts below, being here. 


Mr. Stuart Bevan: Yes, in the course of my long submission I think I have 
indicated all my points, and I do not know that at this stage it would assist 
your Lordship if I were to sum them up, because they are present to your 
Lordships’ minds. 


Viscount Haupane: I think we know them. 
Mr. Sruart Bevan: If your Lordship pleases. 


Mr. Grorrrey Lawrence: My Lords, I do not know whether I can assist 
your Lordships by adding anything. Of course, in this case the decision against 
which we are appealing is decided upon the ground that this Act falls within 
regulation of trade and commerce, and I have some submissions to make to 
your Lordships upon that, if your Lordships think it is worth while at this stage 
for me to make them. The whole of the majority in the Court below have 
decided it upon that ground, and I submit to your Lordships that that is clearly 
erroneous, and that this is not the regulation of trade and commerce at all. 


Lorp DunepiIn: The comments on the Russell case seem to bear that out? 


Mr. Grorrrey Lawrence: Yes. I think it may be put very shortly in this 
way: That this is not regulation of trade and commerce at all; it is the regula- 
tion of the civil rights between employers and employed. It is perfectly true 
that it may be the Legislature which passes the legislation may have had at 
the back of their minds the protection of trade and commerce; they want to 
prevent strikes in order that trade and commerce may go on, but that is not 
the same thing as saying the legislation itself is the regulation of trade and 
commerce. I might illustrate that, I think, by putting the case of very proper 
legislation in certain circumstances providing for an eight hour day, or pro- 
viding that people might work longer than an eight hour day; such an Act 
as that would as an ultimate result have some effect upon trade and commerce, 
but it would not be the regulation of trade and commerce; it would clearly, 
in my submission, be the regulation of the civil rights of the workmen, and it 
is clear, in my submission, that you cannot in any ordinary sense of the word 
say that a workman trades; he is not trading. His relations towards his 
employers are not those of a trader, and regulation of trade and commerce 
means the regulation of transactions between traders, between commercial men. 


Lorp DuNneEpIN: It seems to me that with regard to certain things falling 
under public utilities, take water for instance, in respect of the provision of 
water for a big town, no doubt you are charged the water rate, but nobody 
would ever talk of that as trade and commerce. 
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Mr. Grorrrey Lawrence: Exactly. There is this further criticism of it, 
that the legislation is not general, and it has been laid down by your Lordships’ 
Board over and over again that regulation of trade and commerce placed as it 
is at the head of section 91, and having regard to the collocation and the other 
heads of section 91, that it must be read in the most general sense, and that it 
cannot relate to regulation of particular trades. _ 

Lorp Arxrnson: Must it apply to all trades; cannot it apply to one trade 
if it is a prevailing one over the whole Dominion? 

Viscount Haupane: Do not answer that in too great a hurry. I think we 
have said that the specific power given to the Dominion to incorporate 
companies which are not restricted to provincial rights, but may trade all over 
the country, then trade and commerce may come in, and that it is an Act of 
regulation laid down by the Dominion that is governing these companies trading. 

Mr. Guorrrey LAwRENcE: Yes, that was general legislation applying to 
all companies. : 

Viscount Hatpane: All Dominion companies? 

Mr. Guorrrey LAWRENCE: Yes, and of course they are trading companies 
which do not trade in any one particular province. As I understand your Lord- 
ship’s judgment in the John Deere Plow case, it was this: that upon the true 
interpretation of section 91 and section 92 it appeared that the Dominion had 
power to incorporate under a general power companies which had Dominion- 
wide objects, and your Lordship said, taking section 91 (2), the regulation of 
trade and commerce, in conjunction with that general power, it enabled the 
Dominion to say that companies which we have incorporated must be allowed 
to carry on their business in the provinces; the provinces cannot impose licenses 
upon them which will absolutely prohibit them from exercising their statutory 
rights and powers within the province. 

Viscount Hatpang: You see the point of it is that the trade and commerce 
section. was prayed in aid there in giving effect to something more than emer- 
gency legislation. 

Mr. Grorrrey Lawrence: But those companies with Dominion objects were 
companies which might be carrying on any trade, and therefore it would be 
perfectly general. 

Lorp Atkinson: The provincial legislation could not destroy the right 
which the Dominion legislation had conferred upon their creatures. 

Mr. Grorrrey LAWRENCE: Exactly. In my submission your Lordships left 
untouched authorities which your Lordships had decided previously and affirmed 
afterwards, that under the head of regulation of trade and commerce you 
cannot regulate a particular trade or trades. 

Lorp ATKINSON: Unless it be a Dominion trade. 

Mr. Grorrrey LAWRENCE: Your Lordships of course put it in 1916 1 Appeal 
Cases, the Insurance Case. 

Lorp ATKINSON: Surely you could regulate the licensing trade and the sale 
of spirits; that would be only one trade? 

Mr. Grorrrey LAWRENCE: I submit not. May I refer your Lordship to 
one sentence in the Insurance Case in 1916 1 Appeal Cases at page 596, which 
was a subsequent case to the John Deere Plow case. Your Lordship said: 
“Their Lordships think that as the result of these decisions it must now be 
taken that the authority to legislate for the regulation of trade and commerce 
does not extend to the regulation by a licensing system of a particular trade 
sn which Canadians would otherwise be free to engage in the provinces ”. 


Viscount HALDANE: That was in effect saying that such licensing trade 
is within the competence of section 92. 
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Mr. Grorrrey LAWRENCE: Yes. | 

ViscounT Hatpane: And therefore it is not affected by trade and commerce 
in section 91 which does not cut that down. 

Mr. Grorrrey LAWRENCE: Yes. 

Viscount Hanpane: But it is another thing to say that, when there is 
something within the province itself, the Dominion has the power to regulate’ 
the trade and commerce of that institution. We have left that untouched. 

Mr. Grorrrey Lawrence: If your Lordship pleases. 

Viscount HatpaNnE: The relevance of it is it means that trade and commerce 
may be used outside mere emergency powers. 

Mr. GrorrrEY LAWRENCE: Yes. 

Viscount HaLpANE: Where can it be used? 

Mr. Grorrrey Lawrence: The object. of my drawing attention to it is, of 
course, that in the case of this Act, the Act is quite general, and therefore, in 
my submission, cannot be justified under the regulation of trade and commerce; 
it is not a general Act which applies to all trades and businesses. Assuming » 
that it was dealing with trade and commerce within the meaning of the sub- 
head, it only applies to these limited businesses, to coal mines and so on. 

Lorp Arxinson: Mr. Justice Hodgins draws the distinction. He says trade 
means production, distribution, sale and delivery of the goods. 

Mr. Grorrrey LAWRENCE: Yes. 

Lorp ATKINson: And not the conduct of the operators. 

Mr. Grorrrey Lawrence: Exactly. I submit to your Lordships that there 
are two objections upon this point to this legislation being justified under the 
head of trade and commerce; first of all that it is not trade and commerce, and 
secondly that it is not general, and in order to be brought within the regulation 
of trade and commerce it has to be general legislation throughout the Dominion 
applicable to all trade and commerce, and secondly, that it has to be trade and 
commerce. All this is regulation of the civil rights of employers and employed 
to each other. I will not detain your Lordships longer upon that, but I want 
to say a word upon the question of whether this legislation can be justified 
under the general power under section 91. 

Viscount Hatpane: Is not the law on that point clear, that if the thing 
comes within section 92 it cannot be justified; if it does not it may be justified. 
Mr. Gror¥rey LAWRENCE: Quite so, my Lord, that is absolutely clear. 

Viscount Hatpane: And it may be outside section 92 by reason of the 
provisions of section 92 being restricted, as for instance, to companies with 
provincial objects by the initial words of section 92, or it may be justified by it 
being within one of the heads of section 91, in which case there is a general 
power. . 


Mr. GrorrrEy LAwrence: That is so. What I wanted to submit to your 
Lordships was this; that the course of your Lordships’ decisions has been 
absolutely uniform, from Russell v. The Queen down to the present day, though 
of course those principles have been applied to different facts, they have always 
been uniformly applied in this sense, that your Lordships have held if it comes 
within section 92, then it is only competent to the Provinces; if it comes within 
the heads of section 91, it is only competent to the Dominion, but there are. 
certain subjects which are outside the heads of section 92, and although in one 
aspect and for one purpose they may be within the heads of section 92, yet in 
another aspect and for another purpose. they may be taken out of section 92, 
and taken to fall under the general power, and I submit to your Lordships. 
that there is absolutely no difference between cases of emergency, and cases 
which in the words of Lord Watson affect the body politic; they all depend upon 
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the same principle, and the principle is that from their nature, or from the 
emergency which has arisen, they come to be altogether outside the heads of 
section 92. | 

Lorp ATKINSON: What takes them out is their generality and their emerg- 
ency. 

Mr. GrorrreY LAWRENCE: The fact that they have some Dominion wide 
significance. ; 

Lorp ATKINSON: Must not they be abnormal in addition, not according to 
the ordinary course of events. 

Mr. Grorrrey LAWRENCE: Possibly that may be so, but I apprehend that it 
would be competent to the Dominion to legislate with reference to something 
which was going to happen, such as a disease or famine. 

Viscount HAutpANE: That is an emergency. 


Mr. Grorrrey Lawrence: Yes, they might legislate in advance for such an 
event as that, but of course the heads of section 92 are so comprehensive that 
it requires very exceptional circumstances to get such a state of facts. 

Viscount Hatpane: You can go deeper into it. Whenever the State is set 
up in the full sense there is an implied power given to it to protect itself against 
sudden danger, and although there may be a distribution of powers in the normal 
state of things, yet it has ample capacity to save its own life. 

Mr. Grorrrey LAWRENCE: Yes. 


Viscount HatpaNne: I illustrated that. on Tuesday by the instance of the 
American Civil War, where the President laid down doctrines that were 
challenged, but the general opinion was that they must have those powers. The 
question is, where do you look for them. You look for them in the initial words 
of section 91. We are dealing with a case of a kind outside the enumerated 
powers. 

Mr. Grorrrey LAWRENCE: Yes. 

ViscounT Hatpanr: They do not cover it. 

Mr. GEorrReY LAWRENCE: But whenever it is a matter which is undoubtedly 
of public importance, but public importance in each province, then the mere fact 
that it is of public importance in all the Provinces does not enable the Dominion 
to legislate upon such a subject. 

Lorp ATKINSON: I asked that question on Tuesday; if there was a certain 
condition of things prevailing in each of the provinces, and if they had legislated, 
would the Dominion Parliament be able to unify the Provincial legislation and 
legislate for the same thing? 


Mr. Grorrrey LAWRENCE: I submit clearly not; I submit that.is the crux 
of this case. Is it not absolutely clear that in this case if the provinces each 
had an Act in the terms of this Act, that it would be zntra vires of each of those 
provinces, and it would meet any difficulty which there is? If once you concede 
that each province could enact an Act of a similar nature to this for the investi- 
gation of industrial disputes within its borders, and it would meet the situa- 
tion, it clearly demonstrates that it is wltra vires the Dominion simply for the 
purpose of uniformity to pass this Act, and I think that gets at the very heart 
of the matter. It has to be something more than of public importance in each 
province to enable the Dominion to legislate under the general powers of section 
91. It has to be something that is raised out. of the category by abnormal 
circumstances, or by the nature of events, such a thing as famine, disease, or 
possibly the supply of natural gas, as to which there was a great crisis in Canada 
at one time. I do not know that there was ever any legislation passed with 
reference to it. Natural gas permeates the strata under the earth. 


Lorp DUNEDIN: There have been several cases as to that. 
92090—10 


146 


Mr. Grorrrey LAwRENcE: And I believe it may be that there was some 
legislation with regard to it. 

Lorp ATKINSON: Some cities are altogether lighted by it. 

Mr. GreorrrEy LAWRENCE: Yes, and if another province was to interfere 
with the supply of natural gas to one of the provinces which depend solely 
upon it, it may be that the Dominion Parliament in such circumstances would 
be able*to legislate to prevent the evil. 

Lorp WreNBuRY: If the subject matter is so wide that you cannot control 
in any one province, would that be enough? 

Mr. Grorrrey LAWRENCE: Such circumstances might arise. 


Lorp WrenBury: You know those words of Lord Haldane with regard to 
paramount importance. 

Mr. GrorrrEy LAWRENCE: Yes. 

Lorp WrENBURY: Is it not possible that the test whether the subject matter 
is one which is of such great importance in each province, that you cannot 
properly control it in one unless you control it in all, is only an extension of 
the emergency doctrine. Supposing there is no emergency, but very large sub- 
ject matter, what is the case then? 

Mr. Grorrrey Lawrence: If it is of such paramount importance that it 
cannot be dealt with in one province, it may be that it falls within, though it 
may be, on the other hand, that the frame of Confederation is such that it can- 
not be really adequately dealt with. One must recognize that when you have 
the frame of Confederation, it is not as completely satisfactory as a unitary 
system. 

Lorp ATKINSON: As the provinces have the same title to their legislation, 
quite as good a title as the Dominion, their powers could not be invaded unless 
there is some paramount purpose or object to be effected by the invasion of it. 

Mr. GEOFFREY LAWRENCE: Yes. 

Lorp WrENBuRY: Lord Haldane’s words in the Board of Commerce case 
were: “In special circumstances, such as those of a great war, such an interest 
might conceivably become of such paramount and overriding importance as to 
amount to what les outside the heads in section 92, and is not covered by 
them.” Do not those words mean the paramount and overriding importance 
is the great test in that particular instance? 

Mr. Grorrrey LAWRENCE: Certainly. , 

Lorp WRENBURY: Is not that really the question we have to keep to, as to 
whether the subject matter is so large that it ought to be Dominion? 

Mr. GEOFFREY LAWRENCE: Yes. 

Lorp WreNBuRY: That is a matter of evidence? 

Mr. Grorrrey LAWRENCE: Yes, it is my Lord. I will conclude by drawing 
attention without referring again to the actual terms of the Act. 

Lorp Dunepin: I think I can in a sentence bring what Lord Wrenbury 
said to a point by putting the question: Could provincial legislation adequately 
cope with the difficulty or is it impossible for them to do so? 

Lorp WrENBuRY: You have to get at what is the subject matter; emergency 
is an instance of it. 

Mr. Grorrrey LAWRENCE: It is. 


Lorp WrEeNBuRY: There may be other instances of it. 


Mr. Grorrrey LAWRENCE: I submit the provincial legislature can adequately 
cope with it, and I submit provincial legislation could have been passed in these 
very words used by the Dominion. 
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Lorp Dunepin: It is not so much passing it in the very words, but, having 
passed it, could it adequately cope with the mischief that it was sought to 
remedy? | 

Lorp ATKINSON: Could it cope more adequately and efficiently than the 
separate legislation of the Province could; if it could not do it more adequately, 
is there a case for Dominion legislation at all? 


Mr. Grorrrey Lawrence: No. One has to consider the mischief which 
this Dominion legislation hits at. One can see that from the Act, it is merely 
the investigation of a dispute and the publication of the report of the Board. 
The question is: Could not the provinces adequately deal with that, and I 
submit that they clearly could. Of course, there may be strike legislation of a 
wider order and of an emergency character which would be competent to the 
Dominion, but that does not affect the nature of this particular Act. 


Lorp DuNnepIn: You only deal with one dispute at a time, the one that is 
up; your point is that no Dominion tribunal could effect any greater result than 
a Provincial tribunal could. 


Mr. Grorrrey Lawrence: Exactly, my Lord. Assuming for the purpose of 
argument that there may be some aspect of industrial strike which would be more 
adequately dealt with by the Dominion than the Province, I say that this Act 
does not deal with that aspect of the matter, it does not deal with the mischief, 
it deals simply with the investigation of these disputes which may be absolutely 
local. 

Lorp ATKINSON: It does not base the legislation on the greater efficiency 
of their mode of dealing with it than the Province could do; it does not base 
it on that? 

Mr. Grorrrey Lawrence: No, it is not limited to Dominion undertakings, 
it is not limited to trade unions or sympathetic strikes or anything else in the 
nature of abnormal circumstances, it simply provides for the investigation of 
disputes between any employer who employs 10 men and any one of his men, 
and I submit to your Lordships that that is a matter which is of a purely local 
nature, and is-one which can be dealt with adequately by the provinces. I 
desire to draw attention also to this which is no doubt very much in your Lord- 
ships’ mind, that these matters of industrial conditions are matters which differ 
very much in different parts of the country, and when you are dealing with an 
enormous country like Canada it is of the greatest importance to keep that fact 
in mind. The conditions in Montreal, one of the greatest cities of Canada, and 
partly a French city, are entirely different from the conditions in Alberta, which 
is an agricultural country, and it may be of the very greatest importance that 
legislation upon these subjects should be dealt with by the particular legislature 
which knows best the conditions which are in force there, and it is very likely 
for that reason the Dominion even in enacting this Act has only passed it with 
regard to particular undertakings, they have not passed it in a general way; but 
however that may be, I submit to your Lordships that there is no case here of 
great national emergency which justifies the passage of Dominion legislation, 
and that this evil which is dealt with in this Act could equally well have been 
dealt with by the provinces. 

Viscount HatpANE: Now Mr. Duncan, Sir John Simon will be here, I 
suppose, later. It may be convenient to you now I think and it would meet 
what we want if you addressed yourself to the evidence. We want to know the 
importance of this legislation. 

Mr. Duncan: May I just say one word before I do it? 

Viscount HaLpANE: Certainly, we do not want to circumscribe you at all. 


Mr. Duncan: It is submitted that there are two conceptions of govern- 
ment which are struggling for recognition before your Lordships, that is, 
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whether matters which are not mentioned in the enumerations of section 91, 
but are unquestionably of national importance, can be dealt with (a) By the 
Dominion Parliament or (b) Whether the legislation can only be passed by the 
co-operative action of the nine different Provincial Legislatures. 

Lorp Wrenbury: When you say: “are not mentioned in section 91,” do 
you mean, and are mentioned in section 92? 

Mr. Duncan: No, my Lord. I say matters which are truly of national 
importance, but not mentioned in section 91, and matters falling short of an 
emergency which strikes at the foundation of the State such as war. 

Viscount Haupane: But they are, are they not, mentioned in section 92? 

Mr. Duncan: Not specially. 

Lorp WRENBURY: You say even if they are mentioned in section 92? 

Mr. Duncan: Possibly. 

Lorp WRENBURY: Do you mean that? 

Viscount HALDANE: I do not think he does. 

Mr. Duncan: Even though they are mentioned in section 92 in a certain 
aspect; that is to say it may be they are matters of ‘Property and Civil Rights 
in the Province’ which if it was only a local or private matter the province could 
deal with, but when it has transcended that, and when it has become a matter 
of national concern—your Lordships will want a definition of what is a matter 
of national concern, and I will come to that in a moment if I may—but when 
it unquestionably has transcended provincial importance must you seek your 
legislation in the nine different provincial legislatures, must it be co-operative 
legislation, or may you find that under the peace, order and good government 
clause in section 91? I submit that is the problem before your Lordships. 
There are two different conceptions of government here, or different. conceptions 
of federalism which are struggling here for recognition, and your Lordships’ 
decision on that matter will have a far-reaching effect on subsequent Dominion 
legislation. 

Lorp ATKinson: I think Lord Watson’s judgment has a great deal in sup- 
port of what you say, but the difficulty is in determining what is of national 
importance. 

Viscount HaLpANE: About the federalism, what is your point upon that? 

Mr. Duncan: If I may put it shortly (and I want to develop it more fully 
in a moment) I say the British North America Act was founded on the Quebec 
Resolutions of 1864, most carefully drawn by the Canadian lawyers at. that 
time after a most careful study of the American decisions on the American 
Constitution. The Quebec Resolutions were passed at the time the Civil War 
was raging. The war is sometimes perhaps put on the ground of an attempt to 
maintain the Union, but was in reality brought about because the Central 
Government could not legislate with respect to slavery in the separate States. 
There is the Dred-Scott case, and other decisions— 

Viscount Haupane: War broke out before the Dred-Scott case, did not it? 

Mr. Duncan: No, my Lord, I do not think so. 


Viscount Haupane: No, I think you are right, the Dred-Scott case was 
somewhere about 1860, was it not? 


Mr. Duncan: Yes, my Lord, 1856 or 1857. 


Viscount Hartpane: The Chief Justice gave his decision then. .Then war 
broke out really upon the claim advocated in very carefully defined terms by 
Mr. Lincoln. It was not for putting down slavery, but for saving the Union. 
He said: I will save it even if slavery has to be maintained, and I will save it. 
the more willingly if slavery 1s to be abolished. Slavery is not the main question 
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nor is it the main question whether the federal government has power to, get rid 
of slavery, the main question was to maintain the Union. 


Mr. Duncan: Was that not very wisely done from.President Lincoln’s 
point of view, it gave him political control of the position. He was driven to that 
because of the decision of the Supreme Court of the United States that Congress, 
no matter what the urgency, could not touch a matter of master and servant, of 
siave and owner. 


Viscount HaLpANE: I think the Dred-Scott case played a very little part 
in Mr. Lincoln’s policy; it was not till quite late in the Civil War that he issued 
his Proclamation about, abolishing slavery. ! 


Mr. Duncan: Quite late. He wished to get the fullest possible support in 
the North even from those who had a sympathetic leaning. } 


Viscount Hatpane: He was not fully supported in the North about that, 
the democrats in the North were much against that, it was the more extreme 
Republicans under Mr. Greely who tried to force upon him the abolition of 
slavery. a | 

Mr. Duncan:..The only point I was making was this; That the Canadian 
Constitution was drafted by Canadian lawyers and Canadian statesmen at the 
time this war was raging, which in the public mind, and I suggest in fact, had 
to do with slavery. It was brought about because Congress was prevented from 
legislating on this matter by judicial decision. Now this is what the Canadian 
drafters of the Constitution did. They said: Above all things we must avoid 
what was probably a mistake in the American Constitution that is giving the 
residuum of power to the States, and we will use language sufficiently clear to 
give that residuum to the Dominion so that in any case in which the Dominion 
considers the matter is for the peace, order and good government of the country, 
that power lies with the Dominion. That is putting it in an extreme way. 

May I put shortly what I propose to develop, if I may. If the second con- 
ception of Federalism is the proper one: that there are enumerations in section 91 
and other enumerations in section 92, that those cover the whole legislative 
field except in cases of national emergency amounting to war on the Dominion, 
and so on, then who is to find that fact? If that is the conception there is 
practically no residuum except in cases of national emergency, and those words, 
which I suggest were most carefully drafted to give to the Dominion power to 
legislate for peace, order and good government of Canada, are by that gloss, I 
suggest, deprived of the effect which the founders of Confederation intended. 


Lorp DuNEDIN: Does that quite follow? I may not have caught your words, 
but it seems to me in saying what you said you assumed that 91 and 92 cover in 
their enumeration all possible human subjects; if they do not then there are 
some things which are both outside 91 and 92 and which fall into the residuum. 
You were rather saying that that conception put out the idea of a residuum 
which really was meant to be there, but if there are things that fall neither under 
91 nor 92 they at least tumble into that residuum, 

Mr. Duncan: Yes, I grant that. 

Lorp Wrenpury: Is there any possibility of a residuum? The Act says: 
All matters not coming within section 92. 

Viscount HALpANE: There is one phase of it, namely, education, which is 
outside the powers of the Dominion Parliament, and the Provincial Parliament, 
which was left to be dealt with by the Governor General. 

Mr. Duncan: That surely cannot have been what was intended when they 
sought to create a residuum. 

Viscount HALDANE: I am never quite sure; I think they were very acute 
people who drew this, and they may have intended to leave it, outside. 
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Lorp ATKINSON: Regulation of attendance at schools. 

Mr. Duncan: That is education, a separate matter, as agriculture and 
emigration are separate matters. 

ViscounT HatpANne: It is section 93; ‘In and for each province the Legisla- 
ture may exclusively make laws in relation to Education, subject and according 
to the following Provisions: (1) Nothing in any such Law shall prejudicially 
affect any right or Privilege with respect to Denominational Schools which any 
Class of Persons have by Law in the province at the Union: (2) All the Powers, 
Privileges and Duties at the Union by Law conferred and imposed in Upper 
Canada on the Separate Schools and School Trustees of the Queen’s Roman 
Catholic Subjects shall be and the same are hereby extended to the Dissentient 
Schools of the Queen’s Protestant and Roman Catholic Subjects in Quebec. (3) 
Where in any province a System of Separate or Dissentient Schools exists by 
Law at the Union or is thereafter established by the Legislature of the province, 
an appeal shall lie to the Governor General in Council from any Act or Decision 
of any Provincial Authority affecting any Right or Privilege of the Protestant 
or Roman Catholic Minority of the Queen’s Subjects in relation to Education: 
(4) In case any such Provincial Law as from Time to Time seems to the 
Governor General in Council requisite for the due Execution of the Provisions of 
this section is not made, or in case any Decision of the Governor General in 
Council on any Appeal under this section is not duly executed by the proper 
Provincial Authority in that behalf, then and in every such Case, and as far only 
as the circumstances of each Case require, the Parliament of Canada may make 
remedial Laws for the due Execution of the Provisions of this section and of any 
Decision of the Governor General in Council under this section”. There are 
other cases in which competency is not directly given to the Parliament of 
Canada, and these were also withheld from the province. I have no doubt it 
was the result of a compromise between Catholics and Protestants. You would 
have to come back to the Imperial Parliament if there was a problem that had 
to be solved, and I am sure you would not be reticent. 


Mr. Duncan: May I in answer to Lord Dunedin suggest this, that if the 
words “property and civil rights” are given the interpretation of local rights, 
there may be matters outside the enumeration of section 92, but the suggestion 
in this case on which my learned friends rely (and there I suggest the fallacy in 
their case lies) is that they say that this Act is one in relation to “property and 
civil rights”. Then if you extend “property and civil rights” to comprehend 
entire freedom of control from Government legislation, there is nothing whatever 
that can fall outside the enumeration of section 92, because by so doing “pro- 
perty and civil rights” becomes the greatest residuum of all. That doctrine 
says we are Provincial citizens, members of some independent State, free from 
any interference by the Dominion Government under peace, order and good 
government, and we can say you must not interfere with our freedom of action, 
whatever it may be; we may have a civil right to take poison, as was suggested 
by Lord Watson, or to burn down a man’s house. 


Lorp Arkinson: You are a felon if you kill yourself. 


Mr. Duncan: Or to take a glass of beer, which was the suggestion made the 
other day; is there a civil right to take a glass of beer? It may ‘be a very 
desirable thing. | 

Lorp ATKrinson: It is a civil right to have freedom of action in your food. 

Mr. Duncan: Is it a civil right in a legal sense in which that right was 
given to the province? 

Viscount Hatpane: Does not it mean what people are to be allowed to do 
or not to do, is for the province? 
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Mr. Duncan: It may have the conception of an independent State. 


Viscount Hatpane: It is an independent State, it is cut into expressly by 
the enumerations of section 91. 

Mr. Duncan: Yes, I quite concede that. I quite accept of course, with 
great respect, what Lord Watson said in the case of the Liquidator General 
v. The Maritime Bank that the desire was not to weld the provinces into one. 
But I do suggest that if it is a matter of Dominion concern, it was deliberately 
intended that there should be a Legislative Union in matters concerning the 
peace, order and good government of Canada, and that you must contrast 
section 91 with section 92, and the principal words in section 91 are: “To make 
laws for the peace, order and good government of Canada”, and ‘‘ Not so as 
to restrict the generality of the foregoing”, and they enumerate certain matters; 
with that must be contrasted: to legislate for civil rights in the province; ar: 
No. 16, section 92, I suggest, gives colour to all the enumerations of section 92. 
because 16 says that the province may legislate generally for all matters of 
local or private interest in the province—“ generally,” that is, all these 
enumerations in section 92 are provincial enumerations. 


Viscount HALDANE: I am not sure; is not that an additional head? 
Mr. Duncan: No. 16? 
VISCOUNT HALDANE: Yes. 


Mr. Duncan: Yes, an additional head, but it is “ generally all matters,” 
indicating that the previous 15 are also of a local and private nature in the 
provinces. 

Viscount HaupaNne: I am not so sure about that; I think “civil rights” may 
be of a very public character. Take, for instance—it is a case that has not been 
cited here—the Standard Bank v. The Government of Alberta, as to whether the 
Government of Alberta had power to divert the subscriptions which had been 
made in New York and London for railway purposes in the province to a new 
system under which the revenue was to keep up the railway and take the sub- 
scriptions. It was said although it may have complete power over the civil 
rights of these people so far as they are within the province, yet as their money 
was outside the province you are interfering with the civil rights outside the 
province by altering the terms on which they paid their money in New York and 
London to the Bank of Montreal. 

Mr. Duncan: That was the Royal Bank I think. I may say I rely on 
that, the province may deal with the civil rights in the province. 

Viscount HaLpANE: Yes. 

Mr. Duncan: But it may not deal with civil rights out of the province. 

Viscount HaupaNne: Clearly not. 

Mr. Duncan: And if you deal with labour unions which are spread 
throughout the Dominion it is necessary to have legislation, can it be done by 
provincial action in each province, if you are sure you can get it even. 

Viscount HanpANE: Why not. Supposing they all pass the identical Act. 

Mr. Duncan: If they pass it, but will they pass it? 

Viscount HaupAne: I quite agree with you it may be very difficult to get 
them to agree. 

Mr. Duncan: And in matters of national urgency, because three or four do 
not pass it, or pass it in other terms, or do not amend it as they can, there is 
a high national danger of disaster because, as I suggest, this conception of the 
British North America Act— 

Viscount Hatpane: Do not beg the question by calling it a national 
danger. I should have said that those who framed the Constitution of Canada 
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in 1864 or 1867 were responsible for, making insufficient provisions for the 
invocation of the law; they did make certain provisions; for instance section 
104. 

Mr. Duncan: That is for uniformity. 

ViscouNT HALDANE: That was by consent. 

Mr. Duncan: Yes, only by consent; I distinguish that. May I suggest 
the distinction on that? / | ? | 

Lorp Dunepin: Did. not they leave out Quebec? 

Mr. Duncan: Yes. I suggest mere desire for uniformity of law in trade 
disputes would be ultra vires just as a mere desire for uniformity of law in the 
Common Law Provinces in relation to contracts or as to rights of succession 
or status would be ultra vires. The test is, is this susceptible, is it capable of 
being of national importance, and is this legislation directed not to the uni- 
formity but to a national law. 3 
_. Viscount Hatpanr: How far do you carry that, Mr. Duncan? It is very 
important to know. There are many things that are very desirable for the 
nation in Canada; supposing the Dominion said it is very desirable that every 
Canadian subject should be able to read and write; would there be the power 
to deal with it? | | 

Mr. Duncan: I think that is no danger to the province because your Lord- 
ships would stand vigilant and say: this law cannot possibly be passed for the 
peace, order and good government of Canada, just as in putting questions to 
a jury you can withdraw it from the jury because of the facts. | iN | 

Viscount Hatpang: Why do you say education is not within peace,. order 
and good government? 


Mr. Duncan: For one reason, because it is enumerated in another section 
of the British North America Act. 


Viscount Hatpange: What is the section? 

Mr. Duncan: It is section 93. 7 

ViscounT Hatpane: What does that section say? | 

Mr. Crauson: “In and for each province the Legislature may exclusively 
make Laws in relation to Education, subject and according to the following 
provisions ”’. | | ; . 

ViscounT Hatpane: It is the section I was looking at; it is “in each 
province”. Still, supposing it to be a matter of great importance that the 
citizens of Canada should all be able to read and write, do you say your 
argument stops short of this, that the Parliament of Canada might declare that 
to be in operation throught Canada, and, if so, why do you stop short of that? 

Mr. Duncan: I should think as a practical question they would stop 
short of that; one would say this is not capable of being that. 


ViscounT Hatpane: It is not “peace, order and good government ”’. 


Mr. Duncan: No, I would say this, that it is a practical question; a body 
of evidence was tendered to your Lordship as showing that from a political 
point of view it is of national importance. Then your Lordship will say: 
We are not entering the political arena; we are construing a statute of Par- 
liament (which consists of persons drawn from every party of Canada and which 
takes on itself the burden of passing this Act believing that the circumstances 
call for it as a national matter), and we will say, well, we will at least put the 
onus on the other side. There are two answers, first it is not capable of being 
of national importance, and secondly, the facts show that it is not of national 
importance. ee 

Viscount HAupANe: It is really good government, education, or it may be. 

Mr. Duncan: Yes. | - 
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_ Viscount HALDANE: But do you say the Parliament, could do it? Supposing 
Canada as a whole were suffering from want of reading and writing and arith- 
metic, could the Parliament pass a law enacting uniformity, or could it not? 

Mr. Duncan: If in fact it was of national importance Parliament, could. 

Viscount Haupane: If it was of national importance you say the Parlia- 
ment, of Canada could pass the Act notwithstanding that section 93 gives it to 
the province. | : ! : 

Mr. Duncan: I would not like to enter into that, that is a special matter 
set out, in section 93. 

Viscount Harpanr: The point is that it is something desirable in the inter- 
est of the whole of Canada which cannot be secured. 4! 

Mr. Duncan: If your Lordship’s illustration falls within the enumeration 
in section 92— | 

Viscount Hatpane: I do not. see much difference because in section 92 the 
words are exclusive also. 

Mr. Duncan: But in the province. 

Viscount Haupane: Yes; section 93 is “ exclusively in the province.” I 
think you are driven to say that if it is good enough and important to Canada as 
a whole that the Dominion can do it. 

Mr. Duncan: If in fact it is required as a law under the peace, order and 
good government of Canada, I suggest to your Lordship that the Act is wide 
enough to cover that, that that was certainly what was intended and that was 
the original conception. 

Viscount HALDANE: If it is important enough and the provinces are not able 
to agree themselves, the Dominion Parliament under “ peace, order and good 
government”? can make a law saying every child in Canada has to learn to read 
and write. 

Mr. Duncan: It is putting an extreme case. 

ViscounT HALpANE: I am putting it to the test. I do not suppose anybody 
is going to try to do it. ! 

Mr. Duncan: No, because the legislators are reluctant to assume responsi- 
bility. 

Viscount Haupane: I know they are. | 

Mr. Duncan: They wish to push it somewhere else. JI should say if the 
Parliament of Canada did interfere in provincial matters the presumption is it 
did it for a reason, but the only question left, if your Lordships say there is no 
evidence to show to the contrary, is, is it capable of being a law for the peace, 
order and good government of Canada. 

Viscount HatpanE: I am assuming it may be certainly, education generally 
is part of good government, it falls within the words. 


Mr Duncan: Well, does it, my Lord, when one looks at the question of 
national concern? 


Viscount Hatpane: There are plenty of Crown Colonies who have nothing 
but the words ‘ peace, order and good government.” and under those they set 
up education statutes right and left. 


Mr. Duncan: Yes, but where peace and good government on one side is 
contrasted with matters of purely personal concern in section 92 then a new 
colour, I suggest, comes into the phrase “ Peace, order and good government.” 


Viscount Hanpane: The words are taken from the old Canadian Provincial 
Governments, and from the State Government in Australia, and under the 
general words they set up systems of education right and left. 
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Mr. Duncan: As to their origin may I just point out, I intend to rely on this 
at a later stage, that the original words were “‘ Peace, welfare and good govern- 
ment,”’ and those were the words in the previous Canadian Constitution, 

Viscount HaupaNne: That is rather something against you, “ welfare.” 

Mr. Duncan: Welfare is wider, but ‘“ order’ is more precise and has closer 
reference to the matter now in hand, which is civil disturbance and disorder 
which may be expected to grow from strikes when the Militia must be called in 
to keep order in the province. 

Lorp Wrenstury: You take “ peace, order and good government” too far; 
the Act gives the Dominion power to legislate i in all matters of peace, order and 
good government but limited to certain ‘matters. You have to say that you are 
within that field. 

Mr. Duncan: May I put it the other way, is it not that the Dominion has 
power to legislate for peace, order and good government except in certain cases? 

ViscouNT Haupane: I rather agree with you because I think that is right. 
I think peace, order and good government covers everything the Dominion has 
got under its reserved powers. 

Lorp WrensBuRY: It is ‘““To make laws for peace, order and good govern- 
ment of Canada in relation to all matters not coming within” section 92. That 
is limited authority. 

ViscounT HatpANE: Does not it imply that those matters are in he prov- 
inces also, peace, order and good government, but are taken out? 


Mr. Duncan: Yes, I accept that. 


Lorp SaLvEsEN: These words which are pointed out would cover every 
sphere of legislation, in construing sections 91 and 92 must not you read in: peace 
order and good government where there is a serious or threatened disturbance, 
or something like that; then you would bring in the emergency as the only 
justification for legislating in the way that the Dominion Government has 
proposed. 

Viscount Hatpane: All the enumerated heads are interfered svitha other- 
wise you have full power? 

Lorp SALVESEN: Yes. 

Mr. Duncan: Yes. The only difficulty I have with that from the point of 
view of the construction of the Statute is that the Statute does not say that 
you may invoke these powers only in case of emergency. I have cases in the 
Supreme Court of the United States which I intend to give your Lordships, 
where it is quite clearly laid down, that no emergency can possibly transfer 
power from one legislature to another; emergency cannot re-write a Constitution, 
and who is to define ‘ emergency.” 

Viscount HatpaNne: Do not be too sure about that. The United States 
have said that the inherent police power although it primarily belongs to States 
is also available for the Federal Government, and what limits there are to that 
police power I do not know. If you can tell us anything about it in the course 
of your argument to-day or to-morrow we should like to know. 


Mr. Duncan: The police power is mentioned in the case your Lordship read 
of Hamilton v. The Kentucky Distillery. The later cases as to the police power 
are the Narcotic cases, where the Supreme Court held that Congress had power 
to deal with narcotics, and with white slavery, as it was called there. 


ViscounT HALDANE: On what ground? 


Mr. Duncan: On the regulation of inter-state commerce and commerce with 
Indian tribes. 


ViscounT Haupane: Did they say anything about the police power? 
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Mr. Duncan: Yes, they said that came under the police power. My con- 
ception of what that means in the United States is that the police power is the 
imposition of duties on States citizens. What they did not have was a residuum, 
and what, until very recently they thought it did not get, was the right of Con- 
gress to impose responsibilities and duties on States citizens; which is all that is 
done here; there is no interference with civil right. 

ViscounT HaLpaNE: You say the genesis of the police power is the desire 
to have the means of asserting authority which they claim to have. 

Mr. Duncan: Yes, to police, to say you shall not in the public interest 
do so and so. The only place they can find it is under their regulation off 
trade and commerce clause, which is a much less wide clause than ours; that 
is another branch of the argument. May I return to the original point, the 
two conceptions, and put another way of stressing it. If the second conception 
is right, that in matters which are of national concern you may only legislate 
by co-operative action, the inconvenience and danger attendant on that does not 
need to be stressed. If that is so a great mistake was made in drafting the 
British North America Act, but I suggest it was not the original conception in 
Russell v. The Queen, or in the case in 1896 Appeal Cases, Lord Watson’s case. 
I will come to that in a moment; it perhaps can be put in a word. My sub- 
mission to your Lordships is that in matters which are truly of national 
importance Canada is a State and not a congeries of provinces. 


Viscount Hatpane: Would you carry that so far as to say that even where 
there is no emergency or peril to national life that is so. 

Mr. Duncan: As in Russell v. The Queen? 

Viscount HaupANE: Then you say you do not want emergency. 

Mr. Duncan: I say emergency is not written into the Constitution at all. 

Lorp Arxinson: Nothing is written into that Constitution except they are 
not to interfere with section 92 and pass laws relating to peace, order and good 
government. 

Lorp DuneEpIn: The views of emergency that prevailed are not that emer- 
gency transfers from one category to the other but alters the nature of the sub- 
ject-matter. 

Mr. Duncan: Yes. That is not the only thing that will alter the character 
of the subject-matter; you do not have to resort to emergency to find that 
matters originally local and private have attained Dominion importance as Lord 
Watson said. May I refer your Lordship on the question of emergency, ‘because 
we have reached it before I intended to, to the case of Wilson v. New in 1917? 
That was decided by the Supreme Court of the United States, and it is reported 
in 243 United States Supreme Court Reports at page 322. The place at which 
I wish to read is at page 338. 

Lorp ArxKinson: Lord Watson had said that was one of these things that 
is included in section 92 which swells out and extends, but it is the thing that 
was in section 92, or a thing of that character; that is the thing that swells out 
and extends over the other parts of the Dominion, it is not a new thing in its 
nature, but it is the same thing that extends. 

Viscount HautpaNne: The passage you have given us is in the argument 
of the Appellees at page 338. 

Mr. Duncan: It is at page 348 I wish to read where your Lordship will 
see this. May I tell your Lordships what this case decided? It is a case under 
“the regulation of trade and commerce’ clause, the clause which differed from 
ours in that it is confined to regulation of commerce between the States and with 
foreign nations, while ours is regulation of trade and commerce generally. Under 
that clause the United States Government passed an 8-hour day Act applicable 
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to federal railways, that is to say railways which pass between the States.. There 
is no reference in the United States Constitution to railways, 1t was drawn up 
long before they were thought of, but the Supreme Court did hold that a railway 
fell within the regulation of trade and commerce, and the question then was: 
Where there is a difficulty with trade unions, acute difficulty, can Congress pass. 
an Act saying, you shall have an 8-hour day, or whatever it was, in force on the 
railways, and they held by a majority, yes. Chief Justice White delivered the 
opinion of the Court, and in that case it was said that this is an emergency case, 
and it was most strongly contended that in emergency you may do anything, 
and he, giving the opinion of the court upholding the power of Congress, denied 
the emergency doctrine, and said that emergency cannot be made the source of 
power. He quoted Ex parte Milligan in 4, Wall at page 2, where it was dis- 
tinctly held that emergency does not create power, and you cannot re-write the 
Constitution, and he goes on: “The proposition begs the question since although. 
an emergency may not call into life a power which has never lived, nevertheless. 
emergency may afford a reason for the exertion of a, living power already 
enjoyed. If acts, which if done, would interrupt, if not destroy, inter-State com- 
merce may be by an anticipation legislatively prevented, by the same token, 
the power to regulate may be exercised to guard against the cessation of inter- 
State commerce. threatened by a failure of employers and employees to agree 
as to the standard wages, such standard being an essential pre-requisite to the 
uninterrupted flow of inter-State commerce”. i 


Viscount HaupANE: We cannot follow this unless you tell us what is the 
provision in the original Constitution of the United States relating to commerce. 


Mr. Duncan: It is section 8 of the Constitution: “ The Congress shall have 
power sub-head 3 to regulate commerce with foreign nations, and among the 
several States, and with the Indian Tribes”. — 


Viscount HatpAaNne: Now did not they hold that that gave power to fix 
hours, but not wages. ; | 


Mr. Duncan: I do not think so. 
Viscount Hatpane: I thought they did. 


Mr. Duncan: I think the reasoning of the judgment which follows will. 
show. | 


Viscount Hatpane: This is the head note: “Viewed as an Act establishing 
an 8-hour day as the standard of service by employees the statute is clearly 
within the power of Congress under the Commerce clause. The power to estab- 
lish an 8-hour day does not beget the power to fix wages”. Now let us go on. 
I have the head note before me. ‘In an emergency arising from a nation wide 
dispute over wages between railway companies and their own train operatives. 
in which a general strike, commercial paralysis and. grave loss and suffering 
overhang the country because the disputants are unable to agree, Congress has 
power to prescribe a standard of minimum wages, not confiscatory in its effects 
but obligatory on both parties, to be in force for a reasonable time, in order that 
the calamity may be averted, and that opportunity may be afforded the con- 
tending parties to agree upon and substitute a standard of their own”. Appar- 
ently that is not under the commerce clause, but under the inherent capacity of 
the Constitution. 


Mr. Duncan: If I may say so, I think it clearly appears from the judg- 
ment that it is under the commerce clause because they say that emergency 
does not give the power. That is at page 348. 


Viscount Hatpane: What I read was from the head note: “Viewed as an 
Act establishing an 8-hour day as the standard of service by employees the 
statute is clearly within the power of Congress under the commerce clause.» The 
power to establish an 8-hour day does not beget the power to fix wages”. 
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Mr. Duncan: They are independent. 


Viscount Haupane: Then it goes on to say the emergency gives rise to the 
power to fix wages and it says this: “Where a particular subject les within 
the commerce power the extent to which it may be regulated depends on its 
nature and the appropriateness of means. The business of common carriers by 
rail is in one aspect a public business because of the interest of society in its 
continued operation and rightful conduct, and this public interest gives rise to a 
public right of regulation to the full extent necessary to secure and protect it. 
Although emergency may not create power (Hx parte Milligan 4, Wall, page 2) 
it may afford reason for exerting a power already enjoyed”. 


Mr. Duncan: I think that is the ground on which it is put. 


Viscount Haupane: ‘‘ The Act above cited in substance and effect amounts 
to an exertion of the power of Congress, existing under the circumstances, to 
arbitrate compulsorily the dispute between. the parties—a power susceptible of 
exercise by direct legislation as well as by enactment of other appropriate means 
for reaching the same result’. Then it goes on: “The Act does not invade the 
private rights of employees since their right to demand wages according to their 
desire and to leave the employment individually or in concert if the demand 
is refused are not such as they might be if the employment were in private 
business, but are necessarily subject to limitations by Congress, the employment 
accepted being in a business charged with a public interest which Congress may 
regulate under the commerce power”. ‘There is a great deal in this, and I quite 
see why you cite it. : 


Mr. Duncan: Under the same head which in our constitution is “ regulation 
of trade and commerce,” which, if I may suggest to your Lordships, I think is 
the second case. If it is not the true logical head, it is peace, order and good 
government. I have another case in the Supreme Court of the United States 
decided by Chief Justice Taft in 1923, the Pennsylvania Railroad Company v. 
The United States Railroad Labour Board in 1923, 261 United States Reports 
at page 72. That was a case in which Congress in dealing with strikes on rail- 
roads which fall under the inter-State Commerce clause (although railroads-are 
not the only things which fall under the inter-State Commerce clause) passed an 
Act similar to the Lemieux Act establishing a Board which should hear the 
parties and should publish a report, the conception being this, I take it, that in 
all democratic Governments what you must depend on in the last resort is not 
force but public opinion, public opinion may give you your force; I should 
perhaps put it this way, that it is not armed force or military, but public opinion 
brought to bear on parties saying: You are wrong, we have no sympathy with 
you, we are against you. It is another form of election, it is a fundamental con- 
ception in democratic Governments. The Act is not as strong as our Act. The 
case is not precisely our case, but the parties here brought an action to prevent 
the Board publishing its Report; the Pennsylvania Railroad Company did not 
wish the report published. It went to the Supreme Court of the United States, 
and, in giving judgment, Chief Justice Taft said there was the power in Congress 
to say that they should publish such a report. It has to do with the regulation 
of trade and commerce, the conception being that it was not the regulation of a 
particular trade, or more than one trade, but that where you have power to 
regulate you have also the power to preserve. If you have power to regulate 
trade and commerce surely you have power to say: We will preserve trade and 
commerce from interruption by a strike. One does not need to go further and 
say that there may be sympathetic strikes which may end in a national emer- 
gency. Now those two, if I may say so, are in anticipation of my argument, 
and now may I return to the peace, order and good government clause? May 
I give your Lordship a proposition from the late lamented Mr. Lefroy in his 
last book? 
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Lorp ArKinson: If you are right section 91 is useless because peace, order 
and good government cover everything? 

Mr. Duncan: No. May I just draw attention to the enumeration in sec- 
tion 91. It is for greater certainty only, but not so as to limit the generality 
of the foregoing and they go on and say in the last clause of section 91: “ And 
any matter coming within any of the classes of subjects enumerated in this 
section shall not be deemed to come within the class of matters of a local or 
private nature ”—the phrase comes in again,—“ comprised in the enumeration of 
the classes of subjects by this Act assigned exclusively to the Legislatures of 
the Provinces”. They give the central government the power of dealing with 
bankruptcy matters and insolvency matters, to legislate with respect to a 
particular insolvent company, to pick out a local and private matter and attach 
that to this general scheme of legislation because the Dominion conceives it 
necessary so to do. I suggest the distinction in legislating under the peace, order 
and good government clause is that as part of the enumeration you may not 
deal with a particular matter, and may not pass an Act, as my friend suggests 
dealing with a particular strike in a particular province, which is his argument, 
because that is local or private. You could only do that if that particular strike 
was of national concern, or threatened to be of national concern. That, I think, 
is, if I may suggest, the difference between the enumerations of section 91 and 
the residuum in section 91. 

Viscount Hatpane: I see very little in the Pennsylvania case bearing 
upon the question of the power of Congress. It is assumed. apparently that 
there was the power and the discussion goes to this extent. 

Mr. Duncan: May I read your Lordship a portion of that to which I 
intended later to come. I am reading on page 79 of the Pennsylvania Railroad 
ease: “It is evident from a review of title 3 of the Transportation Act of 
1920 that Congress deems it of the highest public interest to prevent the inter- 
ruption of inter-State commerce by labour disputes and strikes, and that its 
plan is to encourage settlement without strikes, first by conference between the 
parties, failing that by reference to adjustment boards of the parties own 
choosing, and, if this is ineffective, by a full hearing before a national board 
appointed by the President, upon which are an equal number of representatives 
of the Carrier group, the Labour group, and the Public. The decisions of the 
Labour Board are not to be enforced by process. The only sanction of its 
decision is to be the force of public opinion invoked by the fairness of a full 
hearing, the intrinsic justice of the conclusion, strengthened by the official 
prestige of the board, and the full publication of the violation of such decision 
by any party to the proceeding. The evident thought of Congress in these 
provisions is that the economic interest of every member of the public in the 
undisturbed flow of inter-State commerce and the acute inconvenience to which 
all must be subjected by an interruption caused by a serious and widespread 
labour dispute, fasten public attention closely on all the circumstances of the 
controversy and arouse public criticism of the side thought to be at fault.” 

Viscount HaupANE: The interesting question is not to discuss the motive, 
but the right of Congress to take this motive into account. Was it within the 
power of Congress under the United States Constitution to deal with this and, 
if so, how was it under commerce? 

Mr. Duncan: Yes. 

Viscount Hatpane: Does Chief Justice Taft say that anywhere? 

Mr. Duncan: It is at page 84: “But title 3 was not enacted to provide a 
tribunal to determine what were the legal rights and obligations of railway 
employers and employees or to enforce or protect them.” 

Lorp ATKINSON: You quoted the exact words of the Act; what were the 
exact words? 
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Mr. Duncan: “The Congress shall have power to regulate commerce with 
foreign nations and among the several States and Indian Tribes.” 

Lorp ATKINSON: To regulate commerce between two States must include 
the government of the machinery to transmit the commerce for instance. 

Mr. Duncan: Our clause is stronger. We have the regulation of trade 
and commerce; they do not mention trade. We go further, and I will come 
to that. 

Viscount Hautpane: I do not think you can draw any inference from 
the use of “commerce” in the United States Constitution as to its use in section 
91 of the British North America Act in a different context; it is among 27 or 
28 headings. 

Lorp ATKiInson: It must involve the transfer from one State to another 
surely. | 

Mr. Duncan: I suggest not on their interpretation. Our clause, section 
91, subsection (2) which is: “The regulation of trade and commerce” was, as 
I suggest to your Lordship, distinctly drawn up with the American clause in 
view, the idea being not to confine it to the troublesome matter of inter-State 
commerce only, but to give the Dominion, which is a trading State, not a 
military State, but a trading State and a commercial unit, the power to regu- 
late trade and commerce, and what they said must depend on that which is in 
the second enumeration. 

Viscount Haupane: I tell you my difficulty about your argument. When 
you began I thought you were going to cite decisions of the United States to 
show that notwithstanding the still more restricted powers of Congress com- 
pared with those of the Dominion Parliament still there had been held to be 
implied powers to deal with matters which concerned the national welfare and 
life, but when I come to the decisions you cite I find that they turned on the 
interpretation of the provision as to commerce and _ inter-State commerce 
between the American States. These words are there, but they cannot, as I 
was remarking, afford us much guidance as to the meaning of different words 
in the enumeration of section 92, the regulation of trade and commerce, because 
included in those are a multitude of other matters with a context that is 
different. You can only take the words as the framers of the Canadian Con- 
stitution took them, and you cannot get analogies from the words of a different 
Constitution. 

Mr. Duncan: That is all in anticipation; the emergency point brought me 
to the first case. 

ViscounT Hatpane: The emergency was ail right, but when you parted 
with the emergency I began to find myself in stormy waters. 


Mr. Duncan: That is my difficulty, whether it is emergency or whether 
there may be other cases in which the Dominion may legislate because it is 
for the national welfare. 


Viscount Hatpane: The other words come under the wording of the Con- 
stitution as construed by Chief Justice Taft. 


Lorp ATKINSON: In clause 10 of section 92 it gives to the province power 
to deal with: “Local works and undertakings other than such as are of the 
following classes: (a) Lines of steam or other ships, railways, canals.” 


Mr. Duncan: Within the province, and the Dominion has power to say 
that these shall be declared to be works for the general advantage of Canada 
and the Dominion wherever it seems necessity may take those out and put 
them under Dominion jurisdiction, the underlying conception being that it is 
control of trade. 
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Lorp Atkinson: “Lines of steam or other ships, railways, canals, tele- 
eraphs, and other works and undertakings connecting the province with any 
other or others of the provinces, or extending beyond the limits of the province.” 
Under section 92 the provinces have exclusive cognizance of those things. — 

Mr. Duncan: Until the Dominion takes them away. | 

Lorp Arxrnson: As long as they remain provinces there is no right to 
take them away. 

Mr. Duncan: It is subsection (c). 

Lorp ATKINSON: That is the well known power that they have to declare 
any particular work a work for the benefit of the Dominion. 

Mr. Duncan: And if the Dominion finds in its general control of trade 
and commerce throughout the Dominion because the peace and happiness and 
prosperity and welfare of the country depend on its fiscal system, and not only 
its customs bar, and development of wheat— 

Lorp Atkinson: It was not to have different governors for different parts 
of the line, some Federal, and some under Dominion Governments, and some 
under the Provincial Governments; that would be impossible, and therefore 
they declared them works for the benefit of Canada, and then it was under the 
Dominion. 

Mr. Duncan: There could not, under the British North America Act, be 
any portion of a line that was under the Dominion and another portion under 
the province. The province is given under section 10 jurisdiction over local 
works and undertakings, it is not given power over: “ Lines of steam, or other 
ships, railways, canals, telegraphs, and other works and undertakings connect- 
ing the province with any other or others of the provinces, or extending beyond 
the limits ””—that is (A)—nor is it given jurisdiction over “ Lines of steamships . 
between the province and any British or foreign country’—that is (B), nor 
ig it given jurisdiction over “Such works as, although wholly situate within 
the province, are before or after their execution declared by the Parhament of 
Canada to be for the general advantage of Canada or for the advantage of two 
or more of the provinces ”—that is (C). Once it is for the general advantage 
of Canada, or of two or more provinces, it is, as 1 suggest, no longer a provincial 
concern, and the Dominion is given power under this section to say: This 1s 
for the general advantage of two provinces, and therefore, we must take it under 
our jurisdiction. I submit, with great respect, there is nothing under section 10, 
or any other portion of the Act, which gives portion of a railway partly to the 
Dominion and partly to the provinces. 

Lorp ATKINSON: Section 10 would have no power as far as that is con- 
cerned, it is only dealing with provincial matters; there is no power in the Pro- 
vincial Government legislation to declare a thing for the benefit of Canada, it 
must be by the Dominion, it must be constructed in the province, that is to say, 
it is local work which falls within the province under section 10, but the Domin- 
ion has no power to declare part of a local work for the general advantage of 
Canada. If the province creates a work which extends beyond the boundary 
of the province automatically it comes under the Dominion under (A) because 
it extends beyond the boundary of the province. So that either it is a local 
work wholly situate within the province, and therefore under provincial juris- 
diction, or it is a work extending beyond the province, and therefore by its 
very nature of Dominion concern, and under the Dominion jurisdiction under 
section 10, or, thirdly, it was originally a local work situate wholly within the 
province and is now declared to be for the general advantage of Canada, and 
therefore under the Dominion jurisdiction. 


(Adjourned for a short time.) 
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Lorp Dunepin: Is your proposition this: If it is a matter of ‘national 
importance it would be ludicrous to suppose that you must wait until you have 
identical legislation in all the provinces to deal with it, and, therefore, you 
must have recourse to the Dominion, and, secondly, when you come to what is 
a question of general importance it is really proof that it is of general import- 
ance that the Dominion Parliament, which is composed of people from all the 
provinces, has dealt with it? 


Mr. Duncan: That is not precisely my argument. In the first place, I do 
not put it on the ground that it is outrageous to suppose that one should wait 
until there has been collective action. I put it on the ground that the jurisdic- 
tion is given to legislate for peace, order and good government in all matters of 
national concern, but that section 92 only covers those matters of provincial 
concern, and it was a conclusion that I was giving to your Lordships, not so 
much an argument, that if the other conception prevails, then you do have 
the British North America Act so interpreted that you must wait for collective 
action from each of the provinces. 


Lorp Dunrpin: Do you say the fact that the Dominion-has so treated it 
is proof to a certain extent that it is a matter of national importance? 

Mr. Duncan: What is the test to be applied to legislation ostensibly 
passed under the peace, order and good government clause? May I, before 
dealing with that, give one short reference to your Lordships. The reference is 
to Mr. Lefroy’s Canadian Federal System, Proposition 34. I do not say this 
carries me all the way, but it is a conception which I wish to emphasize. 
“ Before the laws enacted by the Federal authority within the scope of its 
powers the provinciai lines disappear. As to these laws we have a quasi legis- 
lative union. They are the local laws of the whole Dominion and of each and 
every province thereof.” That proposition is supported by his text at pages 
123 to 127, and among other cases to which he refers is the case of the Grand 
Trunk Railway Company of Canada v. The Attorney General of Canada, in! 
1907 Appeal Cases, which was the case decided by Lord Dunedin. It was a 
railway case, and had to do with what was really legislation ancillary to the 
railway legislation, and the conception that the Court had there was that, if it 
was reasonably ancillary, you had a legislative union and the central power 
had sufficient authority to deal with all matters properly relevant to the subject. 

Viscount Hautpane: Railways are given exclusively to the Government 
of Canada. 


Mr. Duncan: Yes, but this legislation as to contracting out might well 
have been looked at from the point of view of property and civil rights, but the 
conception that in matters within Dominion concern, whether under peace, 
order and good government, or under an enumeration, there is legislative union 
and Canada is one State and not a congeries of provinces which have to come 
together to pass legislation. There is another case which followed on that, 
and, without quarrelling with the decision in the case at all, it has been looked 
on in Canada as the case in which one first sees the suggestion of co-operation. 
That was the through traffic case, The City of Montreal v..The Montreal Street 
Railway, reported in 1912 Appeal Cases, in which the question was this: Through 
traffic which originates on a provincial line and goes on to a Dominion line 
falls within the legislative jurisdiction of the Parliament of Canada dealing 
with federal railways, and your Lordships held that there was nothing to show 
that through traffic had attained such proportions as to affect the Dominion, 
and, therefore, your Lordships suggested that there was nothing to show that 
there would not be co-operation between the provincial legislatures and the 
Dominion legislature to deal with this particular matter. I do not know, it 
has been thought in Canada, that the case in 1907 Appeal Cases, on the one 
hand, and the case in 1912 Appeal Cases, on the other, illustrate these different 
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tendencies. Personally, if I may respectfully say so, I do not think so. 
Through traffic is so small a matter that there is no moving away from the 
principle laid down in the case in 1907 Appeal Cases that matters such as rail- 
ways fall within Dominion property. I submit to your Lordships that there 
are four possible tests, which have been put forward in this case, which need 
to be applied to determine whether legislation passed ostensibly under peace, 
order and good government is, in fact, within the jurisdiction of the Dominion. 
The first conception is that to be found in the Judgments of Chief Justice 
Strong, Mr. Justice Taschereau and those Judges who were close to confedera- 
tion, and also in Russell v. The Queen. May I put, as shortly as I can, what 
would seem to be the decision in Russell v. The Queen. Shortly it falls into 
two heads: first, is the legislation in its proper aspect legislation for the peace, 
order and good government of Canada and so not legislation in relation to 
property and civil rights; are those words in relation to one aspect? That is the 
first question: Is it legislation for the peace, order and good government of 
Canada? 1 will come to the question of interference in a moment, and I will 
lay stress on the difference between interference and aspect, the difference 
between that which interferes with a civil right and that which is legislation 
about or gua a civil right. Secondly, in Russell v. The Queen it seems to have 
been suggested, as perhaps follows from the judgment, that, if so, we are not 
concerned with any question of evidence as to the actual conditions in Canada 
at all; that is to say, it is not quantitative, but it is qualitative. 

Lorp Atkinson: If the Dominion Parliament chooses to legislate for 
the whole of Canada, that must be right, because they have said so? 

Mr. Duncan: No, my Lord, that is not my argument. I am sorry that 
l have not made myself clear. My point is that the Board, looking at a 
statute, says: Can this statute be said to be a law for the peace, order and 
good government of Canada? That is the test that this Board applied in 
Russell v. The Queen. Is, it peace, order and good government; does it deal 
with public wrongs, or does it deal with civil rights? I cannot say we have 
legislated, and, therefore, it is right. The Board has to determine whether the 
legislation can possibly be classed as legislation for the peace, order and good 
government, and, if it is, in its aspect and purpose, or, as the cases say, in its 
pith and substance, in relation to peace, order and good government, very well, 
that is what it is. If, on the other hand, it is in relation to property and civil 
rights, then it fails, and the Board will say so. May I give an example of the 
legislation in this way? Supposing Parliament says that the succession in the 
case of infants shall always be to the second son, how could it possibly be for 
peace, order and good government? It cannot be. It is in relation to property 
and civil rights. That is the test of Russell v. The Queen, and they are not con- 
cerned with questions of evidence, if the legislation bears that aspect. Those 
are questions for statesmen, for the Parliament of Canada. 


Lorp ATKINSON: If it bears that aspect in the eyes of whom? 


Mr. Duncan: In the eyes of this Board. The Board must say: Is it 
legislation of that kind; can it be classed as legislation for peace, order and 
good government; if it is in that aspect, and not in relation to property and 
civil rights, then the Board is not concerned with questions of evidence. If it 
were concerned with that, what would be the result? Every litigant who had 
raised against him the allegation that this was ultra vires the Parliament. of 
Canada would have to produce before the Board all the evidence that was 
before the Cabinet, when it made its decision, and the House of Commons and 
the Senate, of the actual conditions of Canada before your Lordships would be 
able to pass on that question. 

Lorp ATKINSON: Why should they be obliged to produce all the evidence 
that was before the legislature? If they produce evidence enough to show to 
the Tribunal that is deciding it, is not that sufficient? 
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Mr. Duncan: Yes, my Lord, the litigant would have to do that. It would 
follow from that decision that the Board is not concerned with evidence, 
although the legislation bears the aspect of peace, order and good government 


Lorp DunepiIn: I have great difficulty in going with you there, because 
what we have to look at, as being either legislation for peace, order and good 
government primarily, or being legislation for civil rights primarily, is the Act 
of the Canadian Parliament. : 

Mr. Duncan: Yes. 

Lorp Dunepin: That is a question of the construction of the Act? 

Mr. Duncan: Yes. ° 


Lorp DuneEpin: It is surely a very tall order to say that we are to come to 
the conclusion as to what is the proper meaning of an Act by taking evidence 
upon the state of circumstances at the passing of the Act. 

Mr. Duncan: I was not putting my case in that way; I was trying to 
answer the objection. I say that in Russell v. The Queen the board appears 
to have said: We can construe this Act as one in relation to peace, order and 
good government. 

Lorp DuNeEpIN: Certainly. 

Mr. Duncan: We are not concerned with evidence. 


Lorp Dunepin: The board came to the conclusion upon what they thought 
of the Act as it was before them; they did not hear any evidence in Russell 
v. The Queen. 


Mr. Duncan: No, my Lord, I am not suggesting that they did. What I 
mentioned evidence for was in reply to Lord Atkinson. He said: Are we not 
concerned with the conditions?, and I said: In Russell v. The Queen that was 
not so. : : 

Lorp Duneprin: Lord Atkinson’s question was a very natural one, if I may 
say so: Who is to decide; is it the Parliament of Canada or is it us? You submit 
that it is for us to decide? 

Mr. Duncan: Yes. 


Lorp Dunep1n: Then you say in order to show that it was’ good, prima facie 
it was because the Canadian Parliament had said so, and, in order to get out of 
that, it would be for the other side to lead evidence? 

Mr. Duncan: I did not mean to say that. 

: Lorp Dunepin: I do not see at present how evidence would have anything 
to do with our determination of the question as to whether the primary object 
of the legislation was one thing or the other. 

Mr. Duncan: That is my submission, that under Russell vy. The Queen 
evidence has nothing to do with it. I mentioned evidence in this connection. 
I said: If you must produce evidence, then what follows; first the inconvenience 
to litigants to gather up evidence from all parts of Canada; the impossibility 
that they can gather it up completely and the fact that the board will then be 
sitting in judgment on the Parliament of Canada on a question of fact as to 
which the board has not all the materials before them, so that only is an argument 
on inconvenience from the other rule. I suggest that Russell v. The Queen goes 
on the first rule: What is the object of the legislation? 


Lorp ATKINSON: Supposing you have a statement of the Dominion: Whereas 
such and such a thing prevails, and whereas we deem it a thing that affects the 
peace, order and good government of Canada, and whereas in the exercise of 
our powers we legislate so and so; when that came up before this board are we 
estopped from listening to evidence to show that the thing particularly put for- 
ward as the justification for the Act did not exist? 

Mr. Duncan: I think under Russell v. The Queen, yes. 
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Lorp Arxinson: You say we would be excluded under Russell v. The 
Queen, if they affirmed that the matter was a matter affecting the peace, order 
and good government of Canada, and in exercise of the powers conferred upon 
them, under the first head, for dealing with such matters, they executed so and 
so, could not evidence be adduced here to show that the thing they stated to 
exist did not exist? 

Mr. Duncan: For the purpose of this case, I would be prepared to say, Yes. 
Your Lordship is asking for a general principle? 

Lorp Arxinson: I want to get hold of the principle that you are contending 
for. Does the fact that they promote the legislation under the powers of this 
section, on the ground that what they propose to do is for the peace, order and 
good government of Canada, shut out every enquiry, and, when the case comes 
up for consideration, are we to say: We have nothing to do with it; the legislature 
is the final judge; it has put in print in the statute that this affects the peace, 
order and good government of Canada, and we, in pursuance of our powers, 
because we think it does, do so and so? 

Mr. Duncan: I think, in looking for the true principle, evidence might 
possibly be adduced to show that the object of the legislature was not peace, 
order and good government, but that it was colourable legislation. 

Lorp ATKINSON: That it was corrupt? 

Mr. Duncan: No, colourable; an attempt to do indirectly what it could 
not do directly, as in the insurance case; that is all. In that case evidence would 
have no bearing on the question at all if that allegation was set up. I do not 
think any court would exclude parties who came forward. 

Lorp Arxinson: That is, they could not do directly what they . purport 
to do? 

Mr. Duncan: If, in fact, they were legislating for peace, order and good 
government. I do not think any argument would bind this board; it would be the 
nature of the Act itself, and whether in all the circumstances it was capable 
of being legislation for peace, order and good government. 

Lorp Dunepin: You stated what you considered to be the first test, namely, 
what is the object of the legislation. You have several times referred to what 
you call the second, but you have never told us what the second was. 

Viscount Hatpane: Mr. Duncan did tell us what was the second by quoting 
Lefroy. | 
Mr. Duncan: No, my Lord, that was before I began on this. I say 
that, in testing legislation under peace, order and good government, there are 
four possible tests I put forward to your Lordships. The first is under Russell 
vy. The Queen, these two heads: first, Is the legislation, in its proper aspect, 
for peace, order and good government, or is it in relation to civil rights in the 
province, and, secondly, if it is for peace, order and good government we are 
not concerned with the evidence of the actual conditions in Canada. 

Lorp Arxinson: If it appears to be for the peace, order and good govern- 
ment, you say the enquiry is estopped? 

Mr. Duncan: No, not if in a recital it appears, but if, on examining the 
nature of the Act, it appears. 

Lorp Arxinson: Not a recital alone? 

Mr. Duncan: But if, in its true nature, judicially construed, then evidence 
is immaterial, unless it is suggested on the other side that this is colourable 
legislation, that it was not truly for peace, order and good government, but was 
an attempt to legislate with respect to succession of second sons, for example. 
The second test comes from the Attorney General of Ontario v. The Attorney 
General of Canada, reported in 1896 Appeal Cases. I am not sure that this does 
introduce another rule, the question of the quantitative as distinguished from 
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the other, but it can perhaps be put on the other side. May I read from the 
middle of page 360: “The general authority given to the Canadian Parliament 
by the introductory enactments of section 91 is ‘to make laws for the peace, 
order, and good government of Canada, in relation to all matters not coming 
within the classes of subject by this Act assigned exclusively to the legislatures 
of the provinces’; and it is declared, but not so as to restrict the generality of 
these words, that the exclusive authority of the Canadian Parliament extends 
to all matters coming within the classes of subjects which are enumerated in 
the clause. There may, therefore, be matters not included in the enumeration, 
upon which the Parliament of Canada has power to legislate,”—I submit that the 
residuum is there—because they concern the peace, order, and good government 
of the Dominion. But to those matters which are not specified among the 
enumerated subjects of legislation, the exception from section 92, which is 
enacted by the concluding words of section 91, has no application; and, in 
legislating with regard to such matters, the Dominion Parliament has no 
authority to encroach upon any class of subjects which is exclusively assigned 
to provincial legislatures by section 92. These enactments appear to their 
Lordships to indicate that the exercise of legislative power by the Parliament 
of Canada, in regard to all matters not enumerated in section 91, ought to be 
strictly confined to such matters as are unquestionably of Canadian interest and 
importance, and ought not to trench upon provincial legislation with respect to 
any of the classes of subjects enumerated in section 92. To attach any other 
construction to the general power which, in supplement of its enumerated 
powers, is conferred upon the Parliament of Canada by section 91, would, in 
their Lordships’ opinion, not only be contrary to the intendment of the Act, 
but would practically destroy the autonomy of the provinces.” That is a most 
important sentence. May I direct your Lordships’ attention principally to the 
word “assumption”. ‘If it were once conceded that the Parliament of Canada 
has authority to make laws applicable to the whole Dominion, in relation to 
matters which in each province are substantially of private or local interest, 
upon the assumption’”—‘ upon the assumption” I submit means upon the 
assumption without evidence being tendered, or without its appearing aliunde 
that it is of general national concern—‘ that these matters also concern, the 
peace, order, and good government of the Dominion, there is hardly a subject 
enumerated in section 92 upon which it might not legislate, to the exclusion of 
the provincial legislatures.” 

Viscount HanpANne: That is not on the assumption, conceding it to be 
valid, that in law these matters refer to peace, order and good government of the 
Dominion. That will not do. Does not he mean that as a matter of evidence 
these things are concerned with the peace, order and good government of 
Canada? There are many things in section 92 that do not concern the peace, 
order and good government of Canada. 


Mr. Duncan: Which one would your Lordship take? 

Viscount Haupane: Property and civil rights, which is a most important 
Dominion subject. 

Mr. Duncan: Property and civil rights in the Province? 


VIscoUNT HALDANE: Yes. 


Mr. Duncan: I say if this is legislation with regard to property and civil 
rights in any province there is no general Dominion interest, and then it is 
excluded. 

Viscount HatpaNne: Property and civil rights in all the provinces may be 
a matter of Dominion importance. 


Mr. Duncan: Collective action by the legislatures? | 
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Viscount HaupAaNeE: No, on the contrary the theory when the constitution 
of Canada was agreed on in 1867 was that the provinces should be autonomous 
places as if they were autonomous Dominions. The Lieutenant-Governor is 
the direct representative of the Crown, and the legislature has direct authority 
from the Imperial Parliament. 


Mr. Duncan: Within the provincial sphere, not a state sphere. 
ViscouNT HaupANE: You have to look to the heads of section 92. It is 
within those spheres in each province. 

_ Mr. Duncan: My difficulty is to discover where there is any residuum at 
all. In what matters can the Dominion legislate without interfering with 
property and civil rights? 

Viscount HALDANE: Section 91 gives you a number of things. 

Mr. Duncan: Does our constitution come down to the enumerations of 
section 91, the enumerations of section 92, and nothing else? 

Viscount HaupaNnz: When there is nothing provided for in one or the | 
other, then the words peace, order and good government at the beginning of 
section 91 come in. 


Mr. Duncan: May I put my difficulty to your Lordship. It is a genuine 
difficulty. If so, what legislation could possibly be passed by the Dominion 
which does not interfere with property or the civil right of the inhabitant of 
the provinces to do as he pleases? Could you pass any legislation which less 
interferes than this Act, which says: We will set up a Board to enquire and the 
Board may make its report? The only thing that is in issue here is the 
ancillary provision which gives the Board power to summon witnesses to get at 
the facts, so that its opinion may carry weight with the public. 


Viscount Hatpane: And to stop the business, to stop the strike. 


Mr. Duncan: That is not in issue here; that is another case altogether. The 
injunction was granted, and the case proceeds on the ground that the Board, 
would probably have summoned witnesses. The only question here is whether 
you may give ancillary powers to a Board of enquiry established to investigate 
a matter which the Parliament of Canada thinks is for the peace, order and good 
government of Canada to get at the facts. 


Lorp Atkinson: Must not you take into consideration all the powers 
which they have? 

Mr. Duncan: I contend not in this case, not, I say, in this particular 
case that comes to your Lordships. Under the other sections people have been 
convicted and sent to gaol for striking and inciting to strike, while the Board was 
sitting, and endeavouring to inflame public opinion, but the only case before your 
Lordships is whether a Royal Commission being appointed, it can for the peace, 
order and good government inquire into matters which are not enumerated in 
section 91, and can summon witnesses to get at the facts. 

ViscoUNT HarpANE: So far as the mere inquiry is concerned without the 
power to summon witnesses and put them on oath, the Executive Government 
of Canada might have instituted such an inquiry. They would only have to 
set up a Committee; that is not legislation; that is an Executive act. That 
would not be interfering with the civil rights of the public in the province. 

Mr. Duncan: Is that the kind of civil right which is given to the province? 
Does not the Act do this. It says that the province has power to legislate with 
respect to civil rights, but it does not say that he Dominion cannot impose duties 
on Dominion citizens. The Dominion surely can impose duties on the citizens 
of the Dominion, and duties are not civil rights. 

Lorp Atkinson: And if a man is taken up by a policeman by the authority 
of someone which is not valid, is not that interfering with the civil right, because 
the civil right is not to be taken up. 
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Mr. Duncan: He has a civil right. 

Viscount Hatpane: He has a civil right to liberty. The essence of the 
English common law is the right to liberty unless some process of the Court 
interferes with it. Are you not interfering with it in the case which Lord 
Atkinson has given? 

Mr. Duncan: With all respect I submit that in peace, order and good 
government you must draw a distinction as they did in the Russell case between 
civil rights and public wrongs. 

Lorp Atkinson: But that is an entirely different thing. It is acting in 
the interests of the State as a whole not to alter any person’s civil rights. 

Mr. Duncan: Yes. 

Lorp Arkrnson: Lord Watson points out in one case that there are 
scarcely any of these things in section 92 which upon that principle could not 
be fairly contended to interfere with peace, order and good government. He gives 
for instance solvency, Municipal Institutions, taxation, and solemnization of 
marriage, which are all things that affect peace, order and good government. 

Mr. Duncan: Yes, they may have been excluded, and those are all within 
the province. 

Lorp Arkinson: It means that you could effect the same object for peace, 
order and good government, and practically invade the powers of the provinces. 

Mr. Duncan: May I just complete the citation at page 361; the judgment 
continues: “ Their Lordships do not doubt that some matters, in their origin 
local and provincial, might attain such dimensions as to affect the body politic 
of the Dominion, and to justify the Canadian Parliament in passing laws for 
their regulation or abolition in the interest of the Dominion.” It suggests that 
that amounts to emergency. “But great caution must be observed in dis- 
tinguishing between that which is local and provincial, and therefore within the 
jurisdiction of the provincial legislatures, and that which has ceased to be 
merely local or provincial, and has become matter of national concern, in such 
sense as to bring it within the jurisdiction of the Parliament of Canada. An 
Act restricting the right to carry weapons of offence, or their sale to young 
persons, within the province would be within the authority of the provincial 
legislature. But traffic in arms, or the possession of them under such circum- 
stances as to raise a suspicion that they were to be used for seditious purposes, 
or against a foreign State, are matters which, their Lordships conceive, might 
be competently dealt with by the Parhament of the Dominion.” | 

Lorp ATKINSON: He is dealing with the particular things which are 
primarily merely concerned with the province and which expand into some- 
be competent dealt with by the Parliament of the Dominion.” 


Mr. Duncan: Yes. Is not the point here that they find lquor legislation 
to be in respect to matters local and private? 

Viscount HALDANE: What he says at page 361 is: “If it were once con- 
ceded that the Parliament of Canada has authority to make laws applicable to 
the whole Dominion, in relation to matters which in each province are sub- 
stantially of local or private interest, upon the assumption that these matters 
also concern the peace, order and good government of the Dominion, there is 
hardly a subject enumerated in section 92 upon which it might not legislate, to 
the exclusion of the provincial legislatures.” 

Mr. Duncan: Is not the difference between that and the Russell case 
that he says you must have evidence. In the Russell case it was suggested that 
you must examine the nature and extent of the legislation, and if it does bear 
the aspect of peace, order and good government, we are not concerned with 
evidence. In this case he suggests it must not be assumed. 
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Lorp ATKINSON: Almost everything could fairly be brought within the 
head of peace, order and good government. 


Mr. Duncan: Then his test is a correct one. Must not you look at the 
facts and ascertain whether it is capable of being and in fact is for the peace, 
order and good government of the Dominion. 


Lorp ATKINSON: What the policeman tells you to do to avoid the traffic 
in crossing the street is all connected with* good government surely? 


Mr. Duncan: Yes, then what is the test in the case of 1896 Appeal Cases. 
Is it not that all these might be laws passed under the authority of Russell v. The 
Queen. We say: no, you must use great care in distinguishing that which was 
originally local and provincial from what is Dominion. 


Lorp ATKINSON: The statute excludes you from legislating with regard to 
those things under section 92 however much your legislation might be under the 
head of peace, order, and good government. You cannot attack them under the 
pretence that you are legislating for peace, order, and good government; the 
statute prohibits you from doing that; it says you must not do it. 


Mr. Duncan: It does with respect to the first 15 enumerations, but not 
with regard to the 16th. The 16th is matters local and private, and they said 
in the Manitoba Licence Holders case that legislating with regard to drink did | 
not fall under property and civil rights, but under head 16, matters local and 
private. I say it is exactly the same thing here. If the province was passing a 
Trade Disputes Investigation Act, it could pass it under section 92 head 16, 
because in its true aspect it would be legislation in respect of matters local and 
private in the province, not property and civil rights. I think it is clear from the 
cases that if it was originally under section 92, head 16, which is generally matters 
of a merely local or private nature in the province, if it becomes of Dominion 
concern it transcends that enumeration and passes into the peace, order, and 
good government section. There is a great distinction between section 92, head 
16, and the other enumerations, because their Lordships say in one case the 
section 92, head 16, appears to them to bear the same relation to the other 
enumerations of section 92 that the peace, order, and good. government clause 
does to the enumerations of section 91; that it is the general one. If you examine 
what is here being dealt with, it is something that would fall under section 92, 
head 16. If the provinces pass a Trades Disputes Act, with which the Dominion 
has no quarrel whatever, the provinces would pass such a Trades Disputes Act 
under section 92, head 16, because of only Provincial concern. Such would 
have been the case in 1900 before the unions became highly organized, or before 
the labour unions extended all over the Dominion, and were controlled from the 
United States, and in some cases from Russia. Now by reason of the organization 
of the trade unions, they are no longer of provincial concern only, because the 
whole texture of labour is such that a strike in one province may at any moment 
cause a sympathetic strike in any province. 


Lorp ATKINSON: I think you have what Lord Watson said in that case in 
your favour, that matters which are prima facie Provincial may so extend in area 
or position, and so on, as to become Dominion matters. 

Mr. Duncan: Is not it important that he uses the words “matters local and 
private”? He does not say property and civil rights may extend to a matter of 
national concern, he says “matters local and provincial in their origin may 
attain such dimensions as to affect the body politic of the Dominion,” and in 
another place he says local and private. “If it were once conceded that the 
Parliament of Canada has authority to make laws applicable to the whole 
Dominion in relation to matters which in each province are substantially of local 
or private interest.” He is referring to section 92, No. 16, saying that a local 
regulation would fall under section 92, No. 16, as was subsequently held in the 
Manitoba Liquor case, that it was not property and civil rights that were being 
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dealt with. I suggest it is not property and civil rights which this regulation is 
dealing with, it is a dispute and a threatened industrial disturbance. 

Lorp ATKINSON: He is only giving a definition of a provincial thing which 
swells into a national thing. 

Mr. Duncan: Possibly; that is referring to all the enumerations in section 
92. 

Lorp ATKINSON: He said afterwards none of them could be overborne by 
the application of the principle of “ peace, order and good government.” 

Mr. Duncan: If he stops there, that property and civil rights in the 
province may attain national dimensions justifying legislation by the Dominion, 
I put a stronger case, where it is not property and civil rights, but originally a 
local and private matter in the province, such as regulating-a trade dispute. The 
necessity or the evidence required to take it out of section 92, No. 16, is far less 
than required to take it out of section 92, No. 13, “property and civil rights.” 
That was the second test that was possible; first Russell v. The Queen, then 1896 
Appeal Cases, and the third test I suggest to your Lordships is the emergency 
test, which my friends rely on here, and the difficulty with that is that it is not 
mentioned in the Act, and I suggest that the reading of sections 91 and 92 enables 
one to arrive at the true conclusion without resorting to an emergency, or putting 
a construction on the Act which requires an emergency. 

Viscount Hatpane: There was no emergency when the Act was passed, 
there was a certain amount of unrest or disturbance, but it was anticipation 
merely. 

Mr. Duncan: The Act was passed under these circumstances. In 1906, 
the coal miners in the province of Alberta went on strike. Winter was approach- 
ing, and the inhabitants of the province of Saskatchewan and also British 
Columbia depend on the coal which comes from Alberta. The Government of 
Alberta were unable to do anything, or did not do anything, and the result 
was that the Dominion Government were being asked, and more or less urgently 
being asked, by the governments of the adjoining provinces to come tw their aid, 
because Saskatchewan could not possibly deal with the Alberta strike, which 
was not being dealt with, nor British Columbia. The people were without coal, 
and winter in the western provinces .is of extreme rigour, where there are in 
many cases 60 degrees of frost, below zero, and it was a matter of acute 
importance. Mr. Mackenzie King— 

Viscount Hatpane: The Minister of Labour? 

Mr. Duncan: No, he was Deputy Minister. He went out and managed 
himself, as a Dominion representative, to bring about a settlement, and the 
miners went back to work, and coal was supplied to people who were liable to 
have been absolutely frozen out, and would have had to migrate to other parts 
if this had nut been done. That was in 1907. At that time there was on the 
Statute Book the Statute of 1900, which was the Conciliation and Labour Act, 
and is printed in the appendix here. It was not effective, and the Dominion 
Government, seeing the necessity, drew up this particular Act to deal with 
that situation. 

Viscount HaupAaNne: Will you tell me one thing; I have noticed there is 
an Act of 1906, and there is an Act of 1907; are they the same? 

Mr. Duncan: No, my Lord, the Statute of 1906 is of the Revised Statutes 
of 1906; it was originally passed in 1900, and is called the Conciliation and 
Labour Act, and the Act now under discussion was first passed in 1907. 

Viscount Haupane: I did not notice much difference between the two. 

Mr. Duncan: There is a material difference; in the first place the parties 
are not allowed to strike under the later Act. 


170 


Viscount HALDANE: That was introduced for the first time under the later 
Act? 


Mr. Duncan: Yes, because of what happened in Alberta. The principle 
is that, in matters of vital interest to the community, these. people may not 
strike until there has been an attempt made to bring them together by concilia- 
tion. It was in fact on that, as I suggest to your Lordship, that this Act 
was necessary—acute situation, not emergency such as war, but such as might 
arise at any time in Canada, where the provincial boundary lines are not even 
geographical, they are merely an imaginary straight line, they do not follow a 
river, and there is no economic division between the provinces, each province is 
absolutely dependent on the other provinces in many cases for means 
of livelihood and everything like that; that is the economic situation. You 
must, I suggest, have a central control. If I may give an illustration, just 
pefore coming over here I happened to be in the coal district where this 
dispute arose. The men had gone out on strike again after having had a 
board. Some of the mines in which the strike was going on were Just across 
the imaginary border line of British Columbia, the remainder of the mines are 
in Alberta. If you had two separate boards dealing with the danger from the 
United Mine Workers of America, No. 18 (which is made a district because of 
the descriptions of mines and because the mines are there) you would have two 
separate boards, because of this provincial artificial boundary line, which might 
not bring in the same recommendations and might prolong the strike. I suggest 
it is impossible in economic things like this, where conditions are in that 
economic state, to say: We must leave these things to the province. It was 
because of that emergency in 1907 that this Act was passed by the present 
Prime Minister, or drafted by the present Prime Minister, at the instance of 
Mr. Lemieux, then Postmaster General from the Province of Quebec, the 
province most vigilant of all to uphold provincial rights. Now we come to 
the test. Under the Russell v. The Queen test, is this legislation directed to “peace, 
order and good government”, or is it directed to “property and civil rights’? 
It is not the latter. If anything in section 92 it is dealing with a matter 
which was local and private at first, and, as I suggest, has transcended locai 
and private and passed into section 91. Then the second test is the 1896 
Appeal Cases. I suggest on that too we succeed. The next test 1s emergency. 
Now what else could you have in the way of emergency? I propose in a 
moment to deal with the evidence on that point, both the emergency then and 
the emergency in 1928. This is what happened in 1923. The Department of 
Labour had not in the past been applying this Act to municipalities if they 
objected. It said: We will leave it alone, there may be rejection, there may 
not; we will not be bothered with it. In this particular case, the steel workers 
of Nova Scotia went out on strike, the employees of the British Empire 
Steel Corporation. They are outside the Act. I suggest to your Lordship, 
if there is jurisdiction it is jurisdiction to cover all the employees because 
of the texture of labour, it runs all through, but they happened for the moment 
to be outside. They struck, and the situation was acute. The coal miners of 
the British Empire Steel Corporation also struck in sympathy. Application was 
made at once by the local authorities for the militia, because they were afraid 
of the situation. Troops were drafted from all over Nova Scotia and the 
surrounding military district; they were not sufficient. The local officer there, 
who has nothing to do with politics, he is an officer of the Permanent Force, 
requisitioned for more troops, and more and more troops were sent to that area, 
until every available man of the Permanent Militia of Canada was in Nova 
Scotia, from as far west as Winnipeg, over 1,000 miles to the west of Toronto; 
so that Toronto was standing there without troops at all, they were all in Nova 
Scotia. The Government at that time was receiving telegrams and other com- 
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munications from labour unions all over Canada protesting against the move- 
ment of troops, and threatening strikes in other parts of Canada. A threat was 
made by the United Mine Workers of America, District 18, that is, in Alberta; 
they actually went on strike because of that, and the telegram threatening it 
is in evidence here. There were other people and other unions, many of them 
also protesting at that time, and in those circumstances this application was 
made for the appointment of a board. The Minister was reluctant. The dispute, 
however, had been of long standing, over a year, the men had made application 
to the Provincial Government for the appointment of a board under the Trades 
Disputes Act, and the then Minister of Labour, Mr. Rollo, wrote back and 
said: We are not sure whether they are under our jurisdiction, we have not 
used our Act for many years, I do not know of any example, and I will consider 
it, and nothing was done. The dispute was critical. The leader of the dispute, 
a man called Gunn, who was called here as the first witness, was a known 
agitator, the only man who has ever successfully engineered a police strike in 
Toronto, a man who, a little time before that, dealing with similar employees, 
electrical employees, had engineered a strike of the tramway employees at 
the time the exhibition was on, when over 100,000 people, including women 
and children, were in the exhibition, and they had all to walk home at 
great inconvenience. He was a ruthless agitator. This application came on 
before the Minister at that time, and in view of the critical situation existing 
in other parts of Canada, all the troops being down there, labour being very 
much agitated, and particularly in view of what the Minister knew of the then 
mind of labour—he is a labour man himself, and he knew about the Winnipeg 
general strike, which was a strike at the very existence of Canada, engineered 
by the Communist and Soviet people and very nearly successful at one time— 
he appointed this board. I suggest on the question of the emergency, if it is 
necessary it is there. I say emergency is inherent in the situation because of 
class feeling, and you never can tell with a strike, however innocent-looking it 
may be, that it will not spread to other parts of Canada. The Winnipeg strike 
started in the most innocent way, among a few people in a little concern in 
Winnipeg, and within a week it had spread to other parts of Canada and 
was a general strike. If emergency is necessary, I suggest to your Lordship 
it is there, but I submit that emergency always is inherent in this matter because 
of the labour unions being all over Canada, controlled in many cases outside 
Canada, and what Government other than the Canadian Government can deal 
with the situation? It is not as if it were the alteration of a civil right here 
and there that is being discussed, it is the question of a large group of citizens 
liable at any moment, irrespective of the provincial boundaries, to take action. 

Now the fourth test that is before your Lordship I submit is the test which 
my learned friends have suggested, that of interference. They say: Does this 
law interfere with any of the enumerations in section 92? If this is the true 
test, the curious result follows that the greater the interference the less the 
possibility of it being for peace, order and good government. The suggestion 
was made by my friend that interference on such a scale as this brings it 
outside the Act, it is a grievous interference with the right of persons to refuse 
to give evidence and so on, the interference is very great. Is interference the 
test? I suggest to your Lordships that the only possible test is the one used in 
many cases and founded on the words of the statute, the aspect of the legisla- 
tion. It is not, Does it interfere with it, but is it in relation to property and 
civil rights? 

Lorp Atkinson: The aspect of the legislation? 

Mr. Duncan: The aspect of the legislation. 


Viscount HaLpDANE: You say that is the test? 
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Mr. Duncan: I say that is the test in many cases; it is in all four liquor 
cases, it is in the railway cases, and it is founded on the words of the Statute 
which give the Provinces jurisdiction— 

Lorp ATKINSON: You must mean by “ aspect” what it purports to have 
been designed to do or intended to do. 

Mr. Duncan: Yes, what is its object and substance, what is it dealing 
with, is it dealing with property and civil rights. Now that is founded on the 
words of the Act, both section 91 and section 92. In section 92 it says; “In 
each Province the Legislature may exclusively make laws in relation to matters 
coming within the classes of subjects hereinafter. mentioned”’. 

Lorv Dunrprn: I do not quite follow you here; I do not follow how this 
cun be a test. 

Mr. Duncan: Interference. 


Lorp Dunepin: I understand your first proposition, as to what should 
be a test, but I cannot conceive any Dominion legislation which, if it is coercive 
at all, is not an interference with civil rights, and therefore, if that is so, I do 
not sec how interference can be a test. 


Mr. Duncan: That is exactly my point. I say my friends have put 
that forward as a test, and I say it cannot possibly be a test. 
Lorp DuNeEpDIN: Then that is all mght. 


Mr. Duncan: I say that cannot be a test. I say one cannot conceive of 
any legislation which does not interfere either with property and civil rights, 
or rights in some other enumeration. On the construction of section 92, it has 
been clearly laid down by this board that no provincial legislation can fall 
within more than one of the enumerations, that is to say that the enumerations 
in section 92 are mutually exclusive. 


Lorp Dunrpin: Pardon me, I understand you put it that is a bad test as 
put by the other people, but the first test you gave is a test put by yourself, not 
by them; the first test is, you look at the legislation; remember it is you that 
have to put forward the test. Indubitably this legislation does not interfere with 
sume rights, and, so to speak, begins with the question of being provincial legis- 
lation. Then you have got to rise it to the Dominion legislation under ‘peace, 
order and good government.” I quite understand you put that test and saying 
the real test is the question as to the power over civil rights and peace, order 
and good government. That is the test in your mind and not theirs. In one 
sense you are rather shifting ground when you come to the test which is pro- 
posed by them, which you then say is bad. 

Mr. Duncan: I wanted to cover all possible tests. 

Lorp DuNEDIN: Emergency I can understand; that is the Great War..I am 
very surry, but your second point has always been elusive to me; I do not under- 
stand what the second point is. 


Mr. Duncan: The one under 1896 Appeal Cases, which introduced the 
question of evidence. The way I put it is this, Russell v. The Queen says you 
must, to use a Freneh word, look at the but of the legislation, and we are not 
concerned with evidence. 1896 Appeal Cases said it must not be assumed that 
any law which the Dominion Legislature establishes for peace, order and good 
government is of that class. 

Lorp ATKINSON: That is not what it says; it says, if you assume this for 
the purpose of the argument, every one of the things enumerated in section 92 
must be dealt with as the regulation of peace, order and good government. 

Mr. Duncan: The second test, I suggest, is 1896 Appeal Cases, which says 
you may look at evidence to see whether the matter originally local or private 
has reached Dominion dimensions. 
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Lorp ATKINSON: Has extended into section 91. 


M:. Duncan: Yes. That is the second, and that is the beginning of the 
emergency doctrine, because, as put in 1896 Appeal Cases, it was not an emer- 
gency; I suggest it was: Does it affect the body politic, is 1t traffic in arms under 
such circumstances as to raise a suspicion that they may be used against a 
foreign state? Then the third test is emergency, and the fourth test I reject, 
with all deference to my learned friends. If I were asked to put the test I should 
say this, the first test is the but, and the second test is, is there any evidence 
of actual conditions showing that that was not the true but? 

Lorp ATKINSON: The true but of the legislation? 

Mr. Duncan: The true object and so on. 

Lorp ATKINSON: Is that repealed by the terms of the Act they passed? 

Mr. Duncan: By the terms of the Act if there is no evidence to the con- 
trary. Just as showing that it cannot possibly be that interference is the test, 
that is not the phraseology of the Act, it does not say: We give to the Provincial 
Legislature sovereign powers over all kinds of property and civil rights and you 
must not interfere with them. The test is, is it an relation to property and civil 
rights. May I refer your Lordships to 1896 Appeal Cases, at page 365. There 
your Lordships see: “It is not necessary for the purposes of the present appeal 
to determine whether provincial legislation for the suppression of the liquor 
traffic, confined to matters which are provincial or local within the meaning of 
Nos. 13 and 16, is authorized by the one or by the other of these heads,” it is 
not necessary to determine whether it is 13 or 16. “It cannot in their Lord- 
ships’ opinion be logically held to fall within both of them.” Then in the 
Attorney-General for Manitoba v The Manitoba License Holders’ Association, 
in 1902 Appeal Cases, your Lordships will see at page 78, “Although this par- 
ticular question was then left apparently undecided,” that is whether local 
legislation falls within section 92, No. 18, or section 92, No. 16—“a careful 
perusal of the judgment leads to the conclusion that, in the opinion of the board, 
the case fell under No. 16 rather than under No. 18. And that seems to their 
Lordships to be the better opinion. In legislating for the suppression of the 
liquor traffic the object in view is the abatement or prevention of local evil, 
rather than the regulation of property and civil rights—though, of course, no 
such legislation can be carried into effect without interfering more or less with 
‘ property and civil rights in the province.’ Indeed, if the case is to be regarded 
as dealing with matters within the class of subjects enumerated in No. 13, it 
might be questionable whether the Dominion Legislature could have authority 
to interfere with the exclusive jurisdiction of the province in the matter.” On 
the point Lord Atkinson made, if it is 92 No. 18, 1t could never become a 
- Dominion concern. 

Viscount Hautpane: What is troubling me throughout is that, looking at 
this, it seems to me clear that the province could have passed it; it was within 
the competency of the province. 

Mr. Duncan: Yes. 

Viscount HaupANE: The only thing left in it is, only one province has 
passed it. 

Mr. Duncan: Four provinces have passed it. 

Viscount HanpANE: One province has passed it for Ontario, four provinces 
may have passed it. 

Mr. Duncan: Yes. Five provinces passed it. British Columbia repealed 
it by the Obsolete Statutes Act. Manitoba has no appropriation for it this 
year. In Quebec it has been held not ultra vires but the Dominion Act held 
intra vires, and the only remaining province, Nova Scotia, passed it in 1923, 
and, I am informed, there have been no applications under the Act in Ontario, 
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and the evidence shows that the Act is not applied, is not used, and no appli- 
cation has been made for many years. | 

Viscount Hatpane: Nor under the Dominion Act until the present time. 

Mr. Duncan: With respect, applications were made. 

Viscount Hatpane: For the board? 

Mr. Duncan: Yes. 

Viscount Hatpane: But only as regards this particular principle, this is 
the only case. 

Mr. Duncan: No, the Act has been constantly applied at other times, 
and there have been one or two other cases in municipalities in which it has 
been applied without consent, but generally the practice of the Department 
was not to apply it to municipalities without consent. It has been applied in 
hundreds of cases other than the cases of municipalities within Ontario and 
within all the other provinces. 

Viscount Hatpane: Miners and railwaymen? 

Mr. Duncan: Yes, those within the purview of the Statute, but in Ontario 
in many cases since 1907; some hundreds of cases have been dealt with under 
the Act all over Canada as the evidence shows. I might be indeed driven to 
this—I am not using “driven” in any terrified sense—we must show that it 
falls not under 92, No. 13, but under 92, No. 16, a Provincial Act under 92, 
No. 16. 

Viscount HALDANE: Why not under section 92, No. 13? 

Mr. Duncan: Because it is so much easier under section 92, No. 16. 

Viscount HaLpANE: But section 92, No. 16, is a mere generality, and sec- 
tion 92, No. 13, is a very specific thing? 

Mr. Duncan: Yes, but in substance the Act is not, if one takes the Pro- 
vincial Act, an Act which you might classify under section 92, No. 18. 

Viscount Haupane: I do not know. 

Mr. Duncan: I suggest not. 

Viscount HanpANe: Why not? 

Mr. Duncan: I suggest the object of the Act was not to alter 
rights,” but it was to deal with a local and private disturbance. 

Viscount HALDANE: What difference does it make if in the carrying out 
of it the machinery interferes with “ property and civil rights ”’? 

Mr. Duncan: That is the very point that Lord Macnaghten makes in the 
liquor legislation in the last case. 

Lorp AtTKtnson: Long ago all the legislation that was placed against 
heretics was not done for the purpose of killing them, but to prevent them 
spreading false doctrines and professing a false faith. The machinery may 
interfere with civil rights, although the object may be different. 

Viscount HaLpANeE: I think the object was to interfere with civil rights. 

Lorp ATKINSON: I think it was; they both existed. 

Mr. Duncan: But, my Lord, is that the test, is interference with civil rights 
the test; it does not say so in the Act. 

Lorp ATKINSON: Why on earth should it say so? 

Viscount HaLpANE: Do you mean the test of validity? 

Mr. Duncan: Yes, or the test of classification. 

Viscount Hatpane: The Dominion of Canada have no power to interfere 
with No. 13 of section 92 unless that power is expressly enumerated in section 
91, or is something implied. 
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Mr. Duncan: I am speaking for the moment of the test of classification. 
If one is to classify the Provincial Trades Disputes Act, under what enumeration 
in section 92 would one place it? 
‘ Viscount Hatpane: Why should you classify it; it may come under different 
eads. 


Mr. Duncan: In 1896 Appeal Cases they held that legislation cannot come 
under more than one head logically. 


Viscount HatpANe: Not under more than one? 

Mr. Duncan: Not if the legislation has only one object. 

Viscount HaLtpANE: Where did they say that; I want to see that? 

Mr. Duncan: At page 365 of 1896 Appeal Cases Lord Watson says: “It is 
not necessary for the purposes of the present appeal to determine whether 
provincial legislation for the suppression of the liquor traffic, confined to matters 
which are provincial or local within the meaning of Nos. 13 and 16, is authorized 
by the one or by the other of these heads. It cannot, in their Lordships’ opinion, 
be logically held to fall within both of them’. 

Viscount HaLpANE: Well, go on. 


Mr. Duncan: In section 92, No. 16 appears to them to have the same office 
which the general enactment with respect to matters concerning the peace, order 
and good government of Canada, so far as supplementary of the enumerated 
subjects, fulfils in section 91. It assigns to the provincial legislature all matters 
in a provincial sense local or private which have been omitted from the preced- 
ing enumeration, and, although its terms are wide enough to cover, they were 
obviously not meant to include, provincial legislation in relation to the classes 
of subjects already enumerated. 


Viscount HaupaNne: That is explaining the interpretation; he does not for 
a moment say a thing is not local because it affects civil rights; it may come 
under both. All he says is in No. 13 civil rights is something different from No. 
16, which is a sweeping up section carrying in all things that are not enumerated, 
just like the peace, order and good government sweeps up things in section 91. 


Lorp Dunepin: I confess I find it a little difficult. Nobody knew what 
Lord Watson meant better than Lord Macnaghten but it is difficult to reconcile 
those two sentences. The one on page 365 of 1896 Appeal Cases is where Lord 
Watson says “It’”—that is No. 16-—‘‘assigns to the provincial legislature all 
matters in a provincial sense local or private which have been omitted from the 
preceding enumeration, and, although its terms are wide enough to cover, they 
were obviously not meant to include, provincial legislation in relation to the 
classes of subjects already enumerated”. Lord Macnaghten in 1902 Appeal 
Cases says: “A careful perusal of the judgment leads to the conclusion that in 
the opinion of the Board the case falls under No. 16 rather than under No. 13”. 
I have read the other sentence as precisely the opposite. 
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Viscount HaLpANE: I should have thought so; I think Lord Watson was 
saying that No. 16 is not tautologous, it is sweeping in something not enumerated. 
I find Lord Macnaghten’s sentences a little obscure. 


Lorp ATKiNSON: If there was an Act passed which enabled some things 
like money to be recovered from a man by execution, if the execution was put in 
force, and it was properly situated in the province, and it was seized, and it was 
held afterwards all that procedure was unlawful, would not it affect his property, 
his civil rights, and fall within a local matter, the property being situate in the 
province? 

Lorp Duneprn: I wish Lord Macnaghten was here; I think Lord Macnaghten 
was getting at our old friend Russell v The Queen. He says: “Indeed, if the 
case is to be regarded as dealing with matters within the class of subjects 
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enumerated in No. 13, it might be questionable whether the Dominion Legislature 
could have authority to interfere with the exclusive jurisdiction of the province 
in the matter’. That is to say it might be questionable whether Russell v The 
Queen was rightly decided. 

Sir Joun Stmon: Do not you think, my Lord, that Lord Macnaghten had 
his eye on the passage at the very top of page 365 in 1896 Appeal Cases: “It is 
not impossible that the vice of intemperance may prevail in particular localities 
within a province to such an extent as to constitute its cure by restricting or 
prohibiting the sale of liquor a matter of a merely local or private nature, and 
therefore falling prima facie within No. 16”. I do not know, but it seems to 
me to be so. 

Viscount’ HatpaNne: If there is a particular village with a great deal of 
drunkenness it may be thought that it would be proper to deal with it under 
No. 16, but it would none the less be an interference with the civil rights of the 
people of the village to enjoy their liberty to get drunk. 

Lorp DunepIn: You do not make it easier for me, Sir John; look at the 
next sentence: “In that state of matters, it is conceded that the Parliament 
of Canada could not imperatively enact a prohibitory law adapted and con- 
fined to the requirements of localities within the province where prohibition was 
urgently needed.” That is to say in other words Russell v. The Queen could not | 
be supported if it was under No. 16, whereas Lord Macnaghten says it could 
not be supported if under No. 13, it could only be supported under No. 16. 
It is not altogether easy to reconcile. 

Viscount HarpaNe: It might come under both, but No. 16 is only a 
sweeping up clause. 

Lorp Dunepin: I do not think really in the long run it much matters 
because you always come to this, if you begin with the hypothesis that it 
either comes under No. 13 or No. 16 you have always got to go back to this: 
“Well, there is such a state of affairs, so to speak, left out of it, and you put 
it in the general power of the Dominion under peace, order and good govern- 
ment. 

Mr. Duncan: I am not labouring that point any further my Lord. 


Viscount Hatpane: Then we will adjourn. 


(Adjourned until to-morrow morning). 


FOURTH, DAY 


Councit CHAMBERS, WHITEHALL, 8.W.1, 
Fray, November 21, 1924. 


Mr. Duncan: My Lord, may I read your Lordship two of Mr. Lefroy’s 
rather useful propositions? I think your Lordships have spoken in high terms 
of Mr. Lefroy’s book. 

Viscount HALDANE: I think there are three books. 

Mr. Duncan: Yes, this is his last. 

Viscount Hatpsne: I am not sure that I did not like the first even better. 

Mr. Duncan: He had a very fine mind. It is propositions 54 and 55; 
those are on the “aspect” doctrine which Lord Dunedin characterized as the 
but of the legislation. The only possible test, I submit, which can be applied 
to the British North America Act to make it workable (because, as was said in 
one case, the enumeration in sections 91 and 92 do not embody the exact dis- 
junction of a perfectly logical scheme, but they overlap) is the aspect. I suggest 
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it is founded on the words of the Act; that. is the only possible test: ‘“ Subjects 
which in one aspect and for one purpose fall within the jurisdiction of the 
Provincial Legislatures under section 92 of the British North America Act may 
in another aspect and for another purpose fall within the jurisdiction of the 
Dominion Parliament under section 92.” : 


Viscount Hatpane: It is not necessary to recite Lefroy for that; it was 
said in the earlier cases. 

Mr. Duncan: Yes, my Lord, and I submit also in the later cases. 

Viscount HALpANE: It was said over and over again. 

Mr. Duncan: It is the test. 

Viscount HaLtpANe: You will find that in the Parsons case. 

Mr. Duncan: It is in the Parsons case, and it is in Russell v. The Queen 
and Hodge v. The Queen explained and approved Russell v. The Queen and put 
it on the aspect ground. 

Viscount HaLpANE: It is copiously referred to in the Parsons case. 

Mr. Duncan: Yes, and subsequently applied by this Board in the Rail- 
way cases. | 

Lorp Atkinson: What does the word “aspect” mean; is it the aspect of 
the framer of the Act, or the object and purpose to which it was evidently 
directed? 

Mr. Duncan: The aspect, I submit, on what your Lordship says, is, is 
it the true aim and object of the Act? 

Lorp ATKINSON: That, I can understand. 


Mr. Duncan: Is it truly aimed at altering the civil rights of persons, 
or is it truly aimed at preventing an industrial disturbance, the alteration of civil 
rights being incidental and necessarily ancillary to the true object of the Act? 
Now that test has been applied in all cases, my Lords, in the Railway case, 
the Canadian Pacific Railway v. Bonsecours, and the other railway cases. In 
the Canadian Pacific Railway v. Bonsecours this question came up: Could the 
provinces by legislation compel a Dominion railway to create a ditch on its 
line. Your Lordships held that it could not because that in its true aspect 
would be legislation qua railway, the alteration of the structure of the railway, 
but if the provinces said that all persons in the province must clean out ditches 
so that they shall not be choked with silt and rubbish, that in its true aspect 
was municipal legislation within the province, not municipal institutions but 
legislation falling under No. 16 of section 92. That was applied in subsequent 
cases in railway matters. A western province put in certain regulations saying 
that if the railways did not put in a certain type of flue to catch sparks they 
should be liable in damages for fires. That was held by the Supreme Court of 
Canada, following the Canadian Pacific Railway v. Bonsecours, to be legisla- 
tion qua railway, that it was the construction of the engine which was intended 
to be dealt with, and not “property or civil rights.” That has been applied in 
other cases, in the Aliens case and in The Union Colliery v. Bryden, and your 
Lordships held that Provincial legislation depriving Chinese and other aliens 
of the right to work underground in mines was not in its true aspect intended 
to be with reference to local works and undertakings although it dealt with 
local works and undertakings, mines in the province, but was legislation on 
aliens which was a Dominion subject, and therefore it was held to be ultra vires. 
Then in another case that was discussed before this Board, in the Tomey Homa 
case it was said that no Chinese or Japanese could have a Provincial franchise. 
The question was: Was it in its true aspect legislation on aliens, and your 
Lordships held that it had to do with the Constitution, the voting of aliens in 
its true aspect. Now that is the test in every case, and I suggest to your Lord- 
ships the only possible test, and it must be applied impartially. 
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Lorp AtKtnson: In other words, it is the purpose and object of the Act, 
was it to deal with provincial matters, and not Dominion matters? 

Mr. Duncan: Yes. 

Viscount Hatpane: In the Tomey Homa case where the question was 
whether Chinamen should be deprived of the vote, they said in its aspect it deals 
with aliens, but the primary and dominant aspect is dealing with the provincial 
franchise. 

Mr. Duncan: Yes. I ask what is the true aspect in this case, is it an 
attempt to regulate the civil rights of employers in the province? Is that the 
paramount matter dealt with? Is it not rather the disturbance of trade, the 
possibility of riot, and the necessity for the use of the militia, and all those other 
consequences which follow from industrial disturbances, not in every case. 

Viscount HatpaNne: Now, Mr. Duncan, is not the difficulty in your argument 
there that undoubtedly this does interfere with civil rights, and therefore you 
must find some justification for it; you cannot find it under “trade and com- 
merce” because, according to the decisions of the board, that is not specific 
enough to cover these things; you cannot find it under criminal law, you cannot 
find it under the general power at the beginning of section 91, and unless you can 
show that Russell v. The Queen has decided conclusively that there is a principle 
of universality which interferes there, do not you come back to the extent 
of the decision in Russell v. The Queen? Undoubtedly it is a binding 
decision to this extent, that the Canadian Temperance Act was within the power 
of the Dominion. Whether you can draw any inference from that decision as 
to any underlying principle is a question you can only answer if you look at 
the long series of authorities that have been decided since. 

Mr. Duncan: May I, with great respect, point out what I think is the real 
answer to that question? Your Lordship said this Act does interfere with pro- . 
perty and civil rights. Now I suggest to your Lordships that that is not the test 
— interference; that is vital here. 

Viscount Hatpane: What is my civil right if it is not to lock out? 

Mr. Duncan: I grant it is a civil right; this is an interference with civil 
rights unquestionably, there is interference with the conduct of a local work or 
undertaking. 

Lorp ArKinson: I think you mean it is not the primary purpose, it is part 
of the machinery which they must resort to, to effect it; 1s that it? . 

Mr. Dcncan: That is part of the answer. I am dealing for the moment 
with this test, is interference the test, and I concede that it interferes, this 
legislation, not in its substantive provisions, but in its ancillary provisions with 
property and civil rights. In a moment I am going to say the ancillary provisions 
take their colour from the substantive provisions. I am dealing only with the 
test of interference. 

Viscount Hatpane: Interference, that is not the test. If you can get back 
to a substantive power of the Parliament of Canada, then you have got some- 
thing that can interfere, but you have got to get that something first before inter- 
ference can be put out of the way. 

Mr. Duncan: With all respect, is not the test first: Does it fall within 
section 92? 

Lorp Wrenpury: What is the antithesis to civil rights? I suppose “ civil 
rights” means my rights as a citizen. 

Viscount HatpANe: Criminal rights, I should think it would be. 

Lorp Wrenpury: You could have it that the right of the criminal to be 
tried by the particular tribunal is his mght as a citizen; when you get to 
“criminal”, certainly that is outside. I cannot myself find a true antithesis to 
civil rights. What is the other adjective? ! 
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Mr. Duncan: Not a very precise phrase, but one which was used in Russell 
v. The Queen is, that the antithesis was between “ civil rights”? and “ public 
wrongs ”. 

_ Lorp Wrensury: A right not to suffer a wrong; you are speaking of rights 
not wrongs. 

Lorp Atkinson: I should say a civil right is a right which the civil law, 
as distinguished from the criminal law, entitles you to exercise. 

Viscount HALDANE: Yes, you are recognised as a citizen. 

Mr. Duncan: Yes. 

Viscount Hatpane: You can answer that if you turn to the criminal law 
of England which is the common law there, that everybody is at liberty to do 
what he pleases; liberty is the basic principle of the Constitution; you find that 
fully laid down and explained by Mr. Dicey in his book on the Constitution. 
If it is interfered with, it must be interfered with by the political parliament as 
far as the prerogative arises. 

Mr. Duncan: May I say in answer to that question, when one looks at 
the genesis of the Act the desire was to give to the provincial legislatures exclu- 
sive power to pass laws dealing with civil rights, whatever that is. The original 
conception was to preserve to Quebec its civil laws in all those matters which 
were dear to the inhabitants of Quebec, and that English law should not be 
brought in. 

Lorp Wrensury: You confine it to rights under the civil law? 

Mr. Duncan: No, I do not think it can be confined to rights under the civil 
law. The Citizens Insurance Co. v. Parsons goes further. Although the Prov- 
incial Legislature is given the sole power of giving rights to persons the Dominion 
is not thereby deprived of the right of imposing duties on Dominion subjects 
under peace, order and good government. I oppose public duties to civil rights. 

Viscount Haupane: I think you are putting a very wide proposition, that 
under peace, order and good government, you can restrict the liberty of the 
subject of the province. | 

Mr. Duncan: Under the United States Constitution they can apply the 
police power, although there is no residuum; we have a residuum. 

Viscount Haupane: I have been looking closely into that; both the States 
and the Dominion have police power, but merely as ancillary, and as a way of 
working out the power that they have already got. 

Mr. Duncan: That is my ianswer for the moment, if I may say so. 

Now may I return to the question which we were discussing, the question 
whether you can say that legislation prima facie falls within section 92 because 
it interferes with an enumerated subject? Now it cannot be put better, I submit 
to your Lordships, than in the very precise words of Russell v. The Queen at 
page 838: “It appears to them that legislation of the kind referred to, though 
it might interfere with the sale or use of an article included in a license granted 
under sub-section 9, is not in itself legislation upon or within the subject of that 
sub-section, and consequently is not by reason of it taken out of the general 
power of the Parliament of the Dominion.” 

Viscount Haupane: No wonder Lord Watson expressed a note of thank- 
fulness that he was relieved from the difficult task of deciding whether that was 
right. 

Mr. Duncan: But, my Lord, is that the test? 


Lorp ArTKinson: Take an example; take an Act requiring publicans to close 
their doors at a certain time. That would interfere with their rights because by 
their license they would be able to sell up to the closing hours, and if you shorten 
it that would be interfering. If you pass a law preventing a man from driving 
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or walking along a public road except under certain conditions you interfere with 
his civil rights because, according to the common law, he has a right to walk 
along a public highway; there is no mistake about it. 

Mr. Duncan: I accept that entirely. May I give your Lordship what I 
conceive to be the answer to that, that that is the first of two steps; one says to 
begin with: Does it interfere with any civil right, and, secondly, if so, is it the 
true aspect of the legislation; is it in relation to that civil right, or is it legislation 
in relation either to an enumerated head of section 91, or under peace, order 
and good government? 

Lorp ATKINson: I understand that perfectly well; interference was not its 
primary purpose, but its subordinate purpose; its primary purpose was a different 
thing. 

Viscount Hatpanr: How can you assert that “ peace, order and good gov- 
ernment ” gives authoritative sanction to interfere with civil rights under section 
92? The words of section 91 say expressly it is not to be so. 

Mr. Duncan: May I, with all respect, refer to the words of the Act, the two 
sections 91 and 92. Under section 91 the Dominion is given power to legislate for 
“the peace, order and good government of Canada in relation to all matters 
coming within the enumeration in section 92?” 

Viscount HALDANE: Yes. 


Mr. Duncan: “In relation to”; the phrase is not, so as to interfere with, but 
“in relation to all matters.” 

Viscount Hatpane: All matters not coming within a class of subject. 

Mr. Duncan: They suggest “aspect” as a test, 1s it truly in relation to 
“ property and civil rights”, is that its main purpose? 

Viscount HALDANE: If it is the main purpose you have no power to do it. 

Mr. Duncan: If it is in relation to “ property and civil rights.” 

Viscount Hatpane: Yes. If you get that in relation to something that is 
not within section 92 then you can do it, but if it is within section 92 by the 
express words of the Statute you are not to do it, it is ultra vires. 

Mr. Duncan: My point is that the Legislature in passing this Act did not 
say the Dominion may not legislate so as to interfere with any of the matters 
set out in section 92. | 

Viscount Haupane: I thought it did. 


Lorp Arxinson: Surely that which interferes with the particular right 
must have relation to the right. 

Mr. Duncan: That is not the aspect, the true pith and substance of the 
Act. 

Viscount HaLtpANE: You may make laws and regulations with regard to 
anything not coming within section 92, but this comes within section 92. 

Mr. Duncan: You must read the words exclusively to make laws in 
relation to civil rights. 

Lorp Wrenpury: If there is something that requires peace, order and good 
government which is not in relation to a thing for which power is given to the 
province where is the power given? 

Mr. Duncan: It is in the Dominion. This Board has said that the whole 
legislative power is divided between the provinces and the Dominion, that is to 
say, they have taken the absolute plenary power from the Imperial Parliament 
with the possible exception of laws giving extra territorial jurisdiction; you have 
within,Canada the absolute plenary powers divided between the provinces and 
the Dominion. 

Viscount Hatpann: Assume that to be so for the sake of argument. 
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Mr. Duncan: It has been decided here. 


Viscount Haupane: It has not been decided here; there were certain 
points with regard to education where we could not find any power. It is a 
small matter section 938. Do not dwell on it. It is only the outcome of this, 
that a bifurcation was made of all subjects which the Imperial legislation 
handed over to Canada, they handed over all that Canada asked for. It is, 
however, true that Canada did not ask for a scientific division, they said peace, 
order and good government except with regard to what the Legislatures of the 
provinces generally do. What is not under section 92 we include to-day in the 
numerous heads of section 91, that is all. 


Mr. Duncan: May I give your Lordship in a moment a reference to the 
case that I am relying upon, and which says, as I understand it, that it is decided 
by. this Board that the whole legislative power is divided between the two. 


Viscount HauLpANE: That is a popular expression, and even judges in the 
Judicial Committee are human; you must not strain casual expressions in con- 
nections where they are not applied. It is not true. 


Mr. Duncan: Now my Lord on “aspect”? Mr. Clement says the same thing in 
his book, the third edition in 1916, at page 484: “The one great cause of difficulty 
in all these cases is the fact that subjects which in one aspect and for one purpose 
fall within section 92 may in another aspect and for another purpose fall within 
section 91, and therefore at the threshold of every case this test question of 
aspect and purpose confronts one. Various phrases have been used by the Privy 
Council to frame the issue in a clear and practical shape. Collecting these, the 
test to be applied may be thus stated: In order to ascertain the class to which, 
a particular enactment really belongs, the primary matter dealt with by it, its 
subject-matter and legislative character, the true nature and character of the 
legislation, its leading features, its pith and substance must be determined”. 
Then at page 488: “The cases as to the liquor traffic also merit special notice. 
What is popularly known as the Scott Act or more accurately the Canada Tem- 
perance Act.providing for prohibition throughout Canada on a local option basis 
was upheld in Russell’s case, as dealing with the traffic in its large Canadian, 
aspect as affecting the body politic of the Dominion; while provincial regulations 
and even prohibition of the traffic in its provincial aspect has been upheld by 
the Privy Council. On the other hand, the Dominion Liquor License Act, com- 
monly known at the time as the McCarthy Act, was held to be a dealing with 
the traffic in what was really its provincial aspect, and was for that reason pre- 
sumably held to be wltra vires”. Then Mr. Justice Clement treats of “colourable 
legislation” and gives a quotation from Mr. Justice Duff in the Compames case: 
“Tf a province professing to legislate in exercise of the powers conferred by section 
92 shows by its legislation that it is in reality attempting to exercise some power 
conferred upon the Dominion, exclusively, then the legislation may be wltra 
vires”. Then: “But it has never been held, and manifestly it would be 
impossible to hold, that the court has any power to effect the nullification of 
a provincial statute because of the motives with which the legislation was 
enacted”. 

Viscount Hatpane: All these things are truisms; it is their application that 
counts. You have an admirable application of the aspect in the Montreal case 
in 12 Appeal Cases, that a railway in a provincial territory could not be inter- 
fered with because of the Dominion express power giving exclusive Jurisdiction 
over the inter-provincial railways to the Dominion. That is a case where-the 
subject did not come within property and civil rights which were handed over 
to the province. Take banking, that is a Dominion subject, but it also obviously 
interferes with civil rights: it is expressly provided where 91 conflicts with 92, 91 
is to prevail. 
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Mr. Duncan: I think, if I may say so, it is quite clear that aspect is the 
test universally applied, and I suggest to your Lordships it must be applied in 
testing provincial legislation under section 92 as to whether in its true aspect 
it is legislating about section 91 or not; also in testing Dominion legislation under 
the enumerations of section 91, and in testing Dominion legislation under the 
peace, order and good government clause; and it is to be applied, I suggest, 
impartially. 

Now may I mention to your Lordships a phrase which is to be found in 1916 
1. Appeal Cases, the Insurance case, in which, for the first time, it appears to be 
suggested that that doctrine is not to be applied always. At the middle of page 
596 your Lordships see: “The case must therefore be regarded as illustrating 
the principle which is now well established, but none the less ought to be applied, 
only with great caution, that subjects which in one aspect and for one purpose, 
fall within the jurisdiction of the provincial Legislatures may in another aspéct 
and for another purpose fall within Dominion legislative jurisdiction”. In the 
Board of Commerce case, the only other criticism that I have been able to find 
of the aspect doctrine is at page 200, at the bottom of the page. Your Lordships 
see: “Such an aspect may conceivably become of paramount importance, and of 
dimensions that give rise to other aspects. This is a principle which, although 
recognized in earlier decisions, such as that of Russell v. The Queen, both here 
and in the courts in Canada, has always been applied with reluctance”. Now 
those are the only two references to the reluctant application of the doctrine that 
I have been able to find. My learned friend Mr. Geoffrey Lawrence says that 
in 1896 Appeal Cases Lord Watson says it must also be applied with caution. 


Lorp Arxinson: I think I can give an illustration. Supposing there was 
a plague in the country and an Act was passed that no person should frequent 
a theatre or a tramway or a train till ten days or a fortnight after he had 
recovered from the plague; he has certainly a civil right to travel. Of course 
the primary purpose of that legislation is not to prevent him travelling, the 
primary purpose is to prevent the spread of infection, but incidentally the way 
you do that is by not allowing a person who has the disease to go into the 
company of others till a certain time has elapsed. 

Viscount Hatpane: If you have the power in the Dominion you can do 
that. 

Mr. Duncan: Does not that apply precisely in this case? The primary 
purpose is to prevent industrial disputes. 

Viscount HaLpANE: That is another matter; Lord Atkinson said a plague. 

Mr. Duncan: This is a dispute that affects the body politic. 

Viscount Hatpane: Plague is a thing that affects the whole community. 

Mr. Duncan: And so, my Lord, do industrial disputes. 

Viscount Haupane: I think the British North America Act would have 
been very differently framed if that. had been imagined to be the effect of it. 

Mr. Duncan: At the time the British North America Act was framed in 
1867 there was no conception of industrial disputes in the sense in which they 
are understood to-day; Canada was a farming community and master and 
servant law was of a very stringent character, it was quasi slavery legislation. 
There were in 1891 only on the average 44 employees to an industrial estab- 
lishment. Just as in the American Union they did not, in 1773, when they 
formed their Constitution, know anything about railroads, still the railroads 
have come under the general jurisdiction by legislation and decisions in accord 
with the spirit of the Constitution, so I suggest here do matters not enumerated, 
(as your Lordship said in one case, that an unenumerated subject matter falls 
under the head of peace, order and good government) so do matters not enumer- 
ated. such as industrial disturbances and strikes which are very real matters, 
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quite as real as the plague, and more disastrous than the plague, because they 
can strike at the foundation of the State. Your Lordship will remember the case 
of The King v. Russell on the Manitoba strike which was brought to this board 
on an application for leave to appeal. ‘That is reported in 51 Dominion Law 
Reports, and it is in the year 1920. That came up under Dominion legislation 
dealing with criminal law, dealing with strikes and so on. The Court of 
Appeal of Manitoba held—this is the Winnipeg strike, which was directed not 
only against the economic, but also the political life of Canada—‘ Under sec- 
tion 590 of the Criminal Code it is lawful for workmen to combine in a strike 
in order to get higher wages, and persons who aided or encouraged such a 
strike would not be committing an unlawful act, because they were endeavour- 
ing to bring about something that was legal; but this section can be no pro- 
tection where the conspirators did acts and caused acts to be done which were 
offences punishable by statute, and therefore not protected by section 590, 
and where the ultimate purpose of the strike as declared in public speeches 
and propaganda was revolution, the overthrow of the existing form of govern- 
ment in Canada and the introduction of a form of socialistic or Soviet rule 
in its place, which was to be accomplished by general strikes, force and terror, 
and if necessary bloodshed. The conspirators of such a.strike are guilty of 
seditious conspiracy under section 134 of the Criminal Code.” Your Lord- 
ships will find in the judgments of Chief Justice Perdue, Mr. Justice Cameron 
and Mr. Justice Dennistoun details of the matter. At page 24 they speak of 
the meetings of these people prior to the strike which, as Mr. Murdock says, 
broke out in quite an ordinary way in three small industrial establishments in 
Winnipeg which were not under the Industrial Disputes Act and at once spread 
to other provinces of Canada; there were strikes at Brandon, at Edmonton and 
other places, sympathetic strikes, and his own men from the best disciplined 
labour organization in the United States and Canada, the Brotherhood of Rail- 
road Trainmen, law abiding as he considered them, adhering to their contracts, 
went out and struck in sympathy because of class feeling, and the belief that 
class interests were in jeopardy, and Mr. Murdock, who was at the time the 
Vice-president of the Canadian branch of the International Brotherhood, which 
has about 175,000 labour men in it, 14,000 or 15,000 of whom were in Canada, 
went to Winnipeg to break the strike of his own unlawful strikers, and he did 
his very best. He said he would not have believed it possible that men pre- 
viously law-abiding would be carried away by this propaganda in this way; 
there was a riot. The strike committee allowed the bread to be distributed only 
under the permit of the strike committee; they seduced the police, and special 
police had to be put in; the moving picture theatres were allowed to be run only 
with a notice up at the beginning of each film which said: “Permitted by authority 
of the Strike Committee,” and it was most serious. .If your Lordships have any 
doubt about it I would ask your Lordships to look at the findings in The King v. 
Russell. 

Viscount Haupane: That brings it into the conception of negotiation. 
Strikes were illegal by the Common Law of England. The strike legislation 
of England never authorized strikes of that kind, they remained a crime. 

Mr. Duncan: Yes. 

Viscount HatpANne: And it was a crime in the statute book, and no English 
statute such as was incorporated within the Act would permit such a crime to be 
permitted, indeed no English Act. They were treated as an illegality altogether, 
not a civil right. 

Mr. Duncan: I was replying to Lord Atkinson’s suggestion that strikes are 
not serious, like plagues. 

Viscount HaupaNnE: Some strikes are. 

Lorp Arxrnson: I did not say that; of course a strike may be very serious. 

Viscount Haupsane: And very grossly illegal. 
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Lorp ATKinson: This is directed to discourage violence and crime. 

Mr. Duncan: It is not only in Winnipeg in 1919, but this propaganda is 
going on throughout Canada. 

ViscounT HALDANE: Assume that to be so. 


Mr. Duncan: May I refer to another case. There is the case in the very 
Jast number of the Ontario Law Reports, where Mr. Justice Kelly in Ontario, in 
trying the case which had to do with the Ukranian Society 


Viscount Hatpane: What has that to do with this; if we were dealing 
with legislation under the Act as to criminal law, it would be very relevant, 
but you are not suggesting that? . 

Mr. Duncan: I suggest this, that if strikes in the present condition of 
labour organization throughout Canada could start and be very quickly turned 
into an attack on the State, the Parliament of Canada must have power and 
jurisdiction over that subject, because one cannot say in advance what strike 
will turn into this sort of paralysis at any moment. 


Viscount Haupane: If your first proposition is true, there is a great deal 
in it. It is a proposition we are more familiar with on the political platforms 
than in the Law Courts. 


Mr. Duncan: I would suggest in the interpretation of the British North 
America Act, if there is room for doubt, that your Lordships are entirely clear 
to decide in this case, because there are only dicta to the contrary, that the 
jurisdiction in present conditions must be given to the Dominion; no harm 
can possibly come to the provinces, because under the decisions there is the 
co-ordinate jurisdiction in the province to deal with strikes as matters of local 
concern, provided only that provincial legislation is not repugnant to the general 
Dominion legislation. 


Viscount Haupane: We are unfortunately sitting here construing an Act 
of Parliament. If in Canada you wish it to be amended, I have not the least 
doubt, as far as getting over the technicalities are concerned, that the Imrerial 
Parliament here will amend it for you at once. You.can say that from Canada, 
but it has not yet been said from Canada. 


Lorp Dunepin: I gather what you want to say is this, that industrial unrest 
is just as all-pervading an evil as intemperance was said to be? 

Mr. Duncan: Much more so. 

Lorp Dunepin: It cannot be more than all-pervading. 

Viscount Hatpane: Do you put that forward as Canadian opinion? 

Mr. Duncan: There are plenty of people_in Canada who like their glass 
of beer. I say industrial unrest is more all-pervading, if one can put it that 
way, than the plague because it is with us all the time; we are constantly having 
sympathetic strikes and the other effects that follow their operation. 

Lorp Dunepin: I do not see why you say it is more all-pervading than 
intemperance, but you can say it is more hurtful. 


Viscount Hatpane: The late Mr. MacLaren in Canada would have 
denounced that very much. 


Mr. Duncan: May I refer to the criticism which my friend Mr. Geoffrey 
Lawrence made about my statement, that there are only two cases which sug- 
gest that the aspect doctrine is not to be applied. My friend referred to the 
beginning of page 361, of 1896 Appeal Cases, in which your Lordships say: 
“ Their Lordships do not doubt that some matters, in their origin local and pro- 
vincial, might attain such dimensions as to affect the body politic of the Domin- 
ion, and to justify the Canadian Parliament in passing laws for their reeula- 
tion or abolition in the interest of the Dominion. But great caution must be 
observed in distinguishing between that which is local and provincial, and there- 


185 


fore within the jurisdiction of the provincial legislatures, and that which has 
ceased to be merely local or provincial, and has become matter of national con- 
cern, in such sense as to bring it within the jurisdiction of the Parliamert of 
anes I submit that, looked at critically, does not affect the aspect doctrine 
at all. 


Viscount Haupane: I am not suggesting that it does. 

Mr. Duncan: The whole of the four liquor cases, Russell v. The Queen, 
Hodge v. The Queen, the Attorney-General of Ontario v. Attorney-Generai for 
Canada and the Manitoba License Holders’ Association case proceed on the 
aspect doctrine, and I suggest that it is not attacked anywhere until 1916 Appeal 
Cases.- Then as to the question of co-operation, may I refer to Dobie v. The 
Temporalities Board, in 1882, 7 Appeal Cases, at page 136. 

Viscount Haupane: That is a case we know very well. 

Mr. Duncan: Yes, my Lord, I will not read it. 

Viscount Haupane: It is very far away from anything we have got here. 

Mr. Duncan: It seemed to me, my Lord, to be relevant in this way. 

Viscount Haupane: It prevented the Legislature of Quebec from taking 
away rights which other people had got previous to Confederation. 


Mr. Duncan: Did not it say that where you have an Act which affects 
two provinces, although it affects civil rights, the only power which can pass 
it is the Dominion Legislature? Now here I say that is not co-operation, that 
is the antithesis of co-operation. 

Viscount Hatpane: I do not know that it did decide definitely that the 
Dominion could legislate; that was not before the board; the question was 
whether Quebec could legislate. 

Mr. Duncan: Yes, and they said it must be by the Dominion. 

Lorp ATKINSON: I do not think it follows at all, that if one province can 
legislate for itself and another, that therefore the Dominion can legislate for 
the two combined. 

Mr. Duncan: I only mean it is truly for Canada as distinguished from 
the provinces. 

Viscount Hatpane: Even then it does not follow, because the Imperial 
legislation may not give the Dominion power. | 

Mr. Duncan: That doctrine of co-operation first appeared in 1912 Appeal 
Cases in the Montreal Street Railway Case. I suggest there is no suggestion 
of it in any previous cases. I suggest to the contrary, that Dobie v. The Tem- 
poralities Board is quite the other way. You do not look for co-operation 
where you need legislation in more than one province or for the whole Domin- 
ion and it can only be passed under the British North America Act. 

Viscount Hatpane: That is a doctrine I hear for the first time. 

Mr. Duncan: I advance it quite seriously, my Lord. I say that co-opera- 
tion first appeared in 1912 Appeal Cases. 

Viscount Hatpane: I do not think that co-operation appeared in 1912 
Appeal Cases; all that was said was that the Dominion must have the author- 
ity to deal with an interprovincial railway. 

Mr. Duncan: It is the first time I have been able to trace any mention 
of co-operation. There are only three references to co-operation. The next is in 
the Board of Commerce case, reading the sentence on page 201 and running 
on to the top of page 202: “In the case before them, however important it may 
seem to the Parliament of Canada that some such policy as that adopted in 
the two Acts in question should be made general throughout Canada, their 
Lordships do not find any evidence that the standard of necessity referred to 
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has been reached, or that the attainment of the end sought is practicable, in 
view of the distribution of legislative powers enacted by the Constitution Act, 
without the co-operation of the Provincial Legislatures.” 

Viscount Hatpane: I am glad I have escaped as lightly as Lord Atkin- 
son. After what you read I plead not guilty to the enormity charged. 

Mr. Duncan: Your Lordship appreciates the difficulty I am in. I am 
here to put a certain case to your Lordships, and I must discuss the cases. 

Viscount Hatpane: And you do it excellently. You are putting the 
whole case before us from the point of view of the Ministry of Labour as power- 
fully as it could be put. 

Mr. Duncan: From the point of view of the Dominion Government. 

Viscount Hatpane: The Ministry of Labour is a Dominion Ministry. 

Mr. Duncan: I may say, if my learned friend will permit me to say 
something out of the Record, that I brought a message over here to Counse! 
from the Prime Minister himself in connection with this matter; it is his own 
child. 

Viscount HanpaNe: We will treat it with more reverence than we did. 

Mr. Duncan: I mention it only on that point, that your Lordship said 
it is the Ministry of Labour only that is interested in this; it is not. 

Viscount HaupANE: I did not suggest that; I said you had a very power- 
ful plea on behalf of the Ministry of Labour. You have no message from the 
Prime Ministers of the provinces? 

Mr. Duncan: The Provincial Legislation on this subject is a dead letter. 

Viscount HatpANE: I wonder what they would say about that? 

Mr. Duncan: British Columbia had a statute and they repealed it last 
year by the Obsolete Statutes Repeal Act. 

Viscount Hatpane: I should like to know why; they probably had some 
political reason that seemed tb them good. Do not go into it. You cannot 
go into it. It involves discussions in the British Columbia Legislature. 

Mr. Duncan: On page 41 of the Record there is a letter from Mr. Rollo, 
the Provincial Minister of Labour, to Mr. Gunn, who was acting for the men 
at that time, dated April 18, 1923, in which he says: “ Dear Mr. Gunn, I have 
your letter of the 9th inst. re a dispute between the Toronto Electrical Com- 
missioners and the Canadian Electrical Trades Union, and asking that a 
registrar be appointed under the Trades Disputes Act. Although this Act 
has been in existence for a number of years ”—-since 1890 as a matter of fact— 
“wwe have never before had occasion to use it, and consequently have no 
machinery immediately available. The matter is, however, receiving careful 
consideration, although I am still not convinced that it is not a matter which 
should be dealt with under the Dominion Industrial Disputes’ Act.” That was 
all that happened, nothing further was done. Now contrast that evidence 
with the evidence of Mr. Acland, which is to be found at page 106 at the 
bottom of the page, what he says is: “Altogether during the period I have 
indicated, from March 22, 1907, down to March 31, 1923 ”—1907 was when 
the Act was passed—there were 597 cases referred under the terms of the 
Act, and 428 Boards of Conciliation were established.” 

Viscount Hatpane: This is the Lemieux Act? 

Mr. Duncan: Yes. At the top of the next page he goes on: “In 428 cases 
Boards were established. Out of 597 disputes referred under the Act, in each of 
which cases there were sworn statements to the effect that a strike or lockout 
(although a lockout practically never occurred) would occur to the best of the 
knowledge and belief of the applicants, all were disposed of without strikes 
and lockouts with the exception of 37 cases.” 
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Lorp ATKINSON: Were these cases dealt with under the Act that you are 
defending? 

Mr. Duncan: Under this Act in practical operation. The British North 
America Act may have unfortunately put jurisdiction in a wrong place, but as 
a practical proposition in Canada, all these disputes came under the Lemieux 
Act, the only Act competent to look at Canada as a whole. 

Viscount Haupane: I am not the least questioning that the Lemieux 
Act may be a great success, it has already been said so here; we cannot concern 
ourselves to enquire into these matters. The Lemieux Act was taken up here 
and was said to have been very successful. 

Mr. Duncan: On the evidence of some of the witnesses which was given, 
it was at first opposed by Labour, but it has been since supported. As my 
friend said, it is a sedative measure, and Labour, which is liable to fly off, 
looks at the Act and believes in its justice. It is the only Act that could 
possibly deal with the subject satisfactorily from a Labour point of view, 
because if you have a provincial Act in each province differing, as many of 
them will in terms, because some provinces will say: “We are not going to treat 
Labour generously, we are going to say we will not have machinery for your 
Act,” we shall not have a recognition in the case of some of the provinces; and 
you may have a dispute breaking out in Ontario, and you may go under a 
Provincial Act, and then you may find that that spreads to Quebec, and pos- 
sibly to some other industry. | 

Viscount Haupanp: I think in Parliament last year it was said that it 
has not been the practice under the Lemieux Act, or it has not been necessary, 
to impose fines, it is a way to avoid a strike. 

Lorp ATKINSON: There have been strikes in face of the provisions of 
the Lemieux Act. 

Viscount HaLpANe: They have not put the criminal law in force. 

Mr. Duncan: People have been convicted and sent to gaol. 

Viscount Hatpann: This has been said in favour of the Act, that it has 
been so much accepted that there has been very little necessity for that. 


Mr. Duncan: Comparatively little. Possibly the closest criticism of the 
Act up to that time was that made by Sir George Askwith, who made a special 
study of the matter when he was in Canada. The Act has been uniformly 
successful, one may say, leaving out a few exceptions, and has the support of 
Labour; it has Labour’s sympathy, and Labour recognizes the justice of the 
provisions. It is a great piece of political work in reaching that point, and if, 
unfortunately, the framers of the British North America Act were not so wise 
as they believed, and the legislation properly falls under the other head of 
these decisions, it is a question of qureta non movere. 

Viscount HALDANE: You are speaking as a politician. 

Mr. Duncan: No, my Lord, I am not. 

Viscount Hanpane: There is a great deal in what you say as a lawyer. 
My point is that you are speaking as a lawyer to a lawyer. I cannot look at 
these things. 

Mr. Duncan: The only other case in which co-operation was mentioned 
was in 1923 Appeal Cases, the Fort Frances case, at page 704, in which your 
Lordships say this: “The kind of power adequate for dealing with them is 
only to be found in that part of the constitution which establishes power in 
the State as a whole. For it is not one that can be reliably provided for by 
depending on collective action of the Legislatures of the individual provinces 
agreeing for the purpose ”’. 

Viscount Hatpane: That was in time of war and we were speaking of a 
war measure. 
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Mr. Duncan: Yes. Your Lordships said this is not a case where we 
can depend on collective action of the Legislatures even in war. 


Viscount HaupANE: Particularly in war. 


Mr. Duncan: The suggestion I draw from the case is that in war you may 
have decisions of, not this board, but of a subsequent board, saying: But while 
we think this is a case in which you should have collective action of the Legis- 
latures such a decision may vary with the composition of the board, because 
there are no legal principles on which the board can say this is an emergency, 
or that is an emergency. If it is an emergency what is the legal principle? 
Does emergency depend on evidence or are the parties to bring evidence here 
of conditions in Canada. Emergency is not a legal conception under the 
British North America Act, and I submit to your Lordships that the true test is, 
is it in relation to, or is its aspect peace, order and good government. As to 
what is its paramount purpose your Lordships are the sole judges of that. 
If your Lordships say no, that settles the question, but to say that in cases 
of emergency we will write into the Constitution an over-riding clause saying: 
now the Dominion may legislate because we are satisfied, on the evidence 
given to us, that there is an emergency of greater or less degree, I submit is a 
most dangerous kind of doctrine, because under a Constitution such as this 
one must have certainty in advance that what one is dealing with is within 
the power. 


Lorp Arkinson: I will put this question to you. If you have an Act of 
the Dominion very drastic in character whose paramount and primary purpose 
was dealing with a plague, suppose there was no plague and the validity of that 
Act were brought up here, are we to take it for granted that there was a plague 
when there is abundant evidence to show that there is no plague? 

Mr. Duncan: No. 


Lorp ATKINSON: That is an extreme case. I thought your argument yester- 
day was that if you find a Dominion Act dealing with any particular state of 
circumstances you have to assume that that state exists because the Legislature 
have said they are the best judges whether it does or not. 

‘Mr. Duncan: No, that is not my argument at all. 

Viscount Hatpane: Surely if it purports to provide for or to deal with a 
certain thing which in fact does not exist it can be questioned. 

Mr: Duncan? ' Yes: 

Lorp SALVESEN: I think you suggested there was a presumption? 

Mr. Duncan: Yes. 

Lorp SAuveseN: I do not think you went so far as to say it was an irre- 
buttable presumption. 

Mr. Duncan: No, I say there is a presumption, that the cases have laid down 
that the presumption is to be made in favour of the validity of the Act, and it is 
only when the onus is discharged that you can say, but this is not for peace, 
order and good government. 

Lorp ATKINSON: Does it apply to a Dominion statute that interferes with 
the rights of the local Provincial Constitution? 

Mr. Duncan: That would be, if it is in relation to that, it would not be within 
Dominion competence. What is its true legislative character? Is it dealing with 


ad veaina Constitution, if so then it is outside Dominion jurisdiction under 
this Act. 


Lorp ATKINSON: Supposing it is an Act of the Dominion that plainly inter- 
feres with civil rights sacred to the inhabitants of Toronto, is that assumed to be 
all right, is there any prima facie presumption that it is all right? 

_. Mr. Duncan: I submit that interference is not the test; it is the aspect; 
it is not the incidence. 
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Lorp ATKINSON: Supposing the Constitution of Toronto had given its 
inhabitants certain rights, and supposing that the Dominion takes away those 
rights by a Statute from Toronto, are we to assume that that Statute of the 
Dominion is prima facie justifiable? 

Mr. Duncan: You would assume it until you saw its true aspect, and then 
you would see from its true aspect it is not that. 

Lorp Atkinson: If you saw that its purpose was to take away certain 
rights from the inhabitants of Toronto that were given to it by the Local Legis- 
lature, are we to assume in the absence of all evidenc that the Dominion have 
materials before them which would justify that legislation? 

Mr. Duncan: No, my Lord. You can conclude from the terms of the 
enactment itself that its true purpose is to deal with a Provincial matter and 
it does not require evidence. 

Lorp ATKINSON: The letter of the Act tells you that, but suppose they 
said the inhabitants of such Provinces shall only have certain rights which 
were narrowed from what they would be under the original Constitution, are 
you to assume that the state of facts existed which justifies that Dominion 
legislation? 

Mr. Duncan: No, I do not think you are to assume it any longer than up 
to the point that you can see that it is not. 

Viscount HaupANe: You are going to give us something about the evidence. 

Mr. Duncan: Yes, my Lord. 

Viscount Hatpane: I think we have got to a point now where we may have 
that. 

Lorp Wrensury: Have you finished all you want to say about the law. 

Mr. Duncan: No, my Lord, I have not. 

Viscount Haupane: I did not intend to stop you. 


Mr. Duncan: May I then turn to another branch of the matter, and that 
is, I want to refer to the conception of the British North America Act which 
I think is the true conception, that in 92 one has matters of local concern and 
in 91 of national concern. 

Viscount Haupane: We have told you that we will hear Sir John Simon, 
notwithstanding that Mr. Clauson may have to speak to-day in his absence. 
We certainly will hear Sir John Simon so you are not cutting him out. 


Mr. Duncan: I understood that or I would not have thought of going on. 
I understood from what your Lordship was kind enough to say at the commence- 
ment that that was the case. 

Viscount HatpAne: We are particularly anxious to hear from you, without 
breaking into what you have to say on the law, something about the evidence, 
because you fought the case. 

Mr. Duncan: I have been much longer than I expected to be. 

Lorp WrenBury: I should like to hear you out on the law. 

ViscounT HaupANE: Do not for a moment think I am wishing to interrupt 
you, I am only reminding you. 

Mr. Duncan: Your Lordship has a reference in that case to the Quebec 
Resolutions. May I refer your Lordship to those Quebec Resolutions agreed to? 


Viscount Hantpane: That cannot affect the construction of the words of 
the Act of Parliament. They are read, Mr. Duncan, by an irregularity which 
has been sanctioned by usage, just as I think the Resolutions in Australia have 
been read, where they cannot modify the construction. If we were dealing with 
a diplomatic document it would be otherwise. When it is a Treaty all kind of 
things are read as matcrial to qualify the particular construction, but it is not 
so with an Act of Parliament of the Empire. 
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Mr. Duncan: I quite realize the criticism there. May 1 as a matter 
of indulgence, because your Lordship has referred to this, read them, the ones 
I intend to rely upon. | . 

Viscount HaLpAne: Do not apologize; I will not interrupt you again. 

Mr. Duncan: May I refer your Lordship to what is well known by the 
board, that the British North. America Act was agreed to and drafted at the 
time the American Civil War was raging, and the principal conception of the 
founders was to give to the Dominion Parliament unquestioned jurisdiction over 
matters of national concern and at the same time to preserve inviolate these 
matters of pure provincial concern which were dear, particularly to the people 
in the province of Quebec. 

Viscount HALDANE: You say preserve entire, but you must remember the 
provinces of Canada were independent colonies at that time. 

Mr. Duncan: Yes, and what they did—I am coming to that—was this, 
they did not do as in Australia, (Australia reverted to the United States model, 
and South Africa comes again to a very close legislative union, it is a true 
legislative union) but Canada did this, it said: We will form all the provinces 
into one state which is the new state; they disappear as provinces; and then 
we can carve little provincial jurisdictions out of that state. 

Viscount Hatpane: I do not think they ever became one state, but they 
did receive their legislative power from the Imperial Parliament on a bargain 
that the Imperial Parliament would re-create these powers fashioned forth in 
a manner agreed at Quebec. 

Mr. Duncan: Yes. Really we come back to the Quebec Resolutions for 
their intention. I do not speak of what their language now is said to have 
done, but their intention, and as a historical fact it is unquestioned that their 
‘intention was to make a legislative union with respect to matters of national 
concern and leave it to the provinces in matters of provincial concern. 

Viscount Hatpane: I wish you to be carefully guided by my own unfor- 
tunate example in the case about the Australian states, for the reasons you are 
putting. The Constitution of Canada is not a true federal constitution; it is 
not a case in which the original provinces remained independent states and took 
certain powers which should be exercised by the Commonwealth. For that 
sentence in that judgment I was criticised in a series of articles that extended 
over two years, and I need not say that the criticism came from Toronto. 

Mr. Duncan: I do not know why I should be responsible for all the sins 
of prohibition and others of Toronto. 

Viscount Haupane: I think you are on very delicate ground with regard 
to what you are saying now. 

Mr. Duncan: I want to refer to the latest book on the Constitution of 
Canada, Mr. Kennedy’s book which was published in 1922. 

Viscount HALDANE: I have read it. I think you will find some reference 
to the Commonwealth judgment which I was warning you about, standing where 
vou are, as to the responsibility with which you utter words. 

Mr. Duncan: Unfortunately, Mr. Kennedy is an Irishman, and I do not 
take all he says. He says at page 303: “ Firstly, he (Macdonald), that is Mr. 
Macdonald who was afterwards Sir John Macdonald, never for a moment aban- 
doned his consistent support of a strong central government”, he is speaking 
of the Quebec momentous discussions before the Quebec Resolutions. 

Viscount Hatpane: The real contest was between Sir John Macdonald 
and Lord Watson. 

Mr. Duncan: Ably assisted by other noble Lords: ‘‘ When one of the dele- 
gates from New Brunswick pointed out that the proposal to specify the powers 
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of the local legislature tended to create a legislative union, Macdonald accepted 
the challenge and insisted that any imitation of the United States in this con- 
nection would end in disaster. Macdonald’s wishes prevailed’. Turning to the 
Quebec Resolutions may I refer to No. 2. That will be found in Mr. Clement’s 
book on the Constitution at page 965: “In the Federation of the British North 
American Provinces the system best adapted under existing circumstances to 
protect the diversified interests in the several provinces and secure efficiency, 
harmony and permanency in the working of the union would be a general 
government charged with matters of common interest to the whole country; 
and local governments for each of the Canadas, and for the provinces of Nova 
Scotia, New Brunswick and Prince Edward Island charged with the control 
of the local matters in their respective sections; provision being made for the 
admission into the union on equitable terms of Newfoundland, the Northwest 
Territory, British Columbia and Vancouver”. Then there is No. 29 which is 
the forefather of section 91 of the British North America Act: “ The general 
Parliament shall have power to make laws for the peace, welfare and good 
government of the Federated Provinces (Saving the Sovereignty of England) and 
especially laws relating to the following subjects”. Then they are enumerated, 
and the last which is No. 37 is: “And generally respecting all matters of a 
general character not specially and exclusively reserved for the local govern- 
ments and legislatures”, the corresponding provision is No. 48. 
Viscount HaLpANeE: That was not carried out. 
Mr. Duncan: The enumeration in both is just the same. 


Viscount Haupane: There is no reference even to the enumeration in 
section 91. 

Mr. Duncan: They are in section 91. 

Viscount Hatpane: I think if your point is right attention is not directed 
to the fact that the Dominion Government were to remain with the power by 
enumeration. 

Mr. Duncan: It is: “and especially laws respecting the following sub- 
jects”; then comes regulation of trade and commerce, postal services, militia. 
military and naval services and defence and so on, banking and so on and legal 
tender. There are all those enumerations. 

Viscount Hatpane: What I mean is they speak as though the powers to 
legislate on peace, order and good government, or peace, welfare and good 
government were simply to be altered by these, but, as a matter of fact, they 
were not so, there was to be such a residuum as was left from section 92. 

Mr. Duncan: I am relying on that phrase in No. 2, that they are charged 
with matters of common interest to the whole country. 

Viscount Hautpane: No, that is just what they did not do. 

Mr. Duncan: I think so. There is No. 45 also which I have not read yet, 
and that is important. No. 43 says the local Legislatures shall have power to 
make laws respecting the following subjects. Then there is an enumeration 
very similar to this in section 92 of the British North America Act, and No. 15 is 
“yroperty and civil rights except in those portions thereof assigned to the 
general Parliament”; then No. 18 is: “ And generally all matters of a private 
and local nature not assigned to the general Parliament”, the conception being 
in matters of common concern for the whole State the Dominion Parliament 
might legislate, and in matters that were local and of private concern the 
Provincial Parliament might legislate. 

Viscount HaAupANE: I say that was not carried out. 


Mr. Duncan: I say in the Quebec Resolutions they intended to do that, 
and now I am coming to the other point. 
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Viscount Haupane: That is why I put in a word of warning about citing 
these Canadian Resolutions. There are points in which they were not carried 
out in the Act of Parliament. 

Mr. Duncan: May I read No. 45; “In regard to all matters over which 
jurisdiction belongs to both the general and local Legislatures, the laws of the 
general Parliament shall control and supersede those made by the local Legis- 
lature, and the latter shall be void so far as they are repugnant to or incon- 
sistent with the former.” 

Viscount Haupanr: That is only true of the enumerated subjects in 
section 91? 

Mr. Duncan: Yes. 

Viscount Haupanse: What no doubt happened when the Canadian draft 
which Lord Carnarvon prepared was completed was they sent it over to Canada, 
and it was discussed there. 

Mr. Duncan: I think there were Canadian delegates in London. 

Viscount Haupane: With authority to vary it, they must have had. 

Mr. Duncan: There was no further Quebec Conference. 


Viscount Hatpane: I believe there was not. They must have assented to 
the alterations in the draft, or else they never would have been passed. 


Mr. Duncan: However, it was done, I do not think there is any question 
historically that those who came here thought that they were putting through an 
Act in accordance with the spirit of the Quebec Resolutions; there is no 
suggestion anywhere to the contrary. 


Viscount Haupane: The spirit, certainly, not the letter. 


Mr. Duncan: The Quebec Resolutions were framed at a most momentous 
Conference and with great care. 

Viscount Haupane: IJ think so. I think you may put it here that nobody 
would assume responsibility for the exact words of the Act, but they said: 
This is the draft of the bill we have more or less agreed, and we recommend it to 
Parliament. Did you ever look at Lord Carnarvon’s speech to see what he said? 


Mr. Duncan: Yes, I do not remember what he said, but I hhave read it. 
I do not think there is any doubt, it has never been suggested in any historical 
book, and I have never seen: any original document, that the people who agreed 
to the British North America Act thought they were getting anything other than 
what they had agreed to in the Quebec Resolutions; and that was the concep- 
tion, as your Lordship said the other day, of Chief Justice Ritchie and Mr. 
Justice Strong. All people realized that, and it only began to be thrown the 
other way afterwards, not by 1896 Appeal Cases, but after that time, and 
principally, I suggest, it started in 1912. 

Viscount Hautpane: It was Ontario that did it. 


Mr. Duncan: Yes, my Lord, I know Sir Oliver Mowat was the champion 
of the provinces, and by degrees Quebec and the other provinces began to back 
him up. 

Viscount Haupanr: They appeared in the Appeals; I recollect there was 
a great conflict. 

Mr. Duncan: I submit to your Lordship, with all respect, that co-oper- 
ation only appeared in 1912, that was when we first heard of co-operation. 

Viscount Hatpane: No. I held Sir Oliver Mowat’s general retainer, so I 
ought to know. 

Mr. Duncan: I also suggested to your Lordship if it is possible to interpret 
the British North America Act in accordance with the spirit of the Quebec 
Resolutions that should be done, if it can be done. 
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May I now turn to the two sections, and I shall be very brief on that. 
There are some propositions that I would ask your Lordships to agree to: First, 
may I mention the rather important case in 1914 Appeal Cases at page 237, The 
Attorney General for the Commonwealth of Australia v. The Colonial Sugar 
Refining Company, Limited? 

Viscount Hatpanz: Take care how you endorse those words, otherwise 
another book will appear in Canada criticising you. 


Mr. Duncan: May I refer your Lordship to a passage on page 253. If I 
may say so, I think this decision is precisely in point. All that your Lordships 
have at present before this board is the constitutionality of the substantive 
provisions of the Act, those appointing a board to inquire, and one or two 
ancillary provisions, that provision which gives the board power to subpoena 
witnesses and enter premises; the other provisions, the criminal provisions, are 
not before the board, although I accept the statement that one must look at them. 

Lorp ATKINSON: The provisions obliging them to work until the decision. 


Mr. Duncan: That is not before the board. It has been held in this Court 
the Act can be divided. 

Viscount Hatpane: I am not clear about that. Is the only question before 
us the question as to the power to subpcena and search? Is there no question 
as to the power to stop the strike and fine? 

Mr. Duncan: No. 

Viscount Hatpane: I thought the validity of the Act was before us? 

Lorp ATKinson: I understood from Mr. Bevan that was one of the things 
you are entitled to look at to see the scope and purpose of the Act, and the scope 
of its invasion of civil rights. 

Viscount Hatpane: I thought Mr. Bevan was challenging the whole Act? 

Mr. Sruart Bevan: Undoubtedly, I want to make that clear. 

Mr. Duncan: I think my friend is challenging the whole Act. The matter 
arises in this way. 

Viscount Hatpane: Are there any instructions for any proceedings against 
him under the Act? 

Mr. Duncan: Under those sections of the Act. 

Viscount Hautpane: I thought he put it generally? 

Mr. Stuart Bevan: If your Lordship remembers it was some time ago. I 
asked your Lordships to be good enough to go through the provisions of the Act 
to see how far they invaded civil rights. 

Lorp SaLvEsEN: It may be the occasion of your challenge was limited to 
the subpoena. 7 

Mr. Stuart Bevan: Well, my Lord, we had not arrived at the subpoena : 
we objected to the appointment of the board. The board would have then 
had to proceed to act in the matter, but it was upon the appointment of the board 
and the power that was given to the board by the Act that we applied for an 
injunction to prevent the board from sitting and from exercising any of the 
powers conferred by the Act upon it. The time had not come at which subpcenas 
had been served. | 

Viscount Haupane: It is open to us to say certain things are lawful enough 
and others are not; you 7m limzne challenge the whole of it? 

Mr. Stuart Bevan: Certainly. 

Mr. Duncan: I understand my learned friend challenges the whole Act. I 
suggest to your Lordship the only case here is the subpcena. The matter arose 
in this way. The board was appointed under the Act by the Minister; the board 
held one or two sittings, and the plaintiffs in this action refused to recognize the 
board; they took the constitutional point that this is an ultra vires act and they 
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refused to recognize the board; they attended by counsel and made a formal 
protest. Then the board adjourned until I think it was the 20th of a certain 
month saying that on that date they would attend and hear such witnesses as 
wished to come before them, or words to that effect—my learned friend will 
correct me if I am wrong. There was no threat by the board of using its sum- 
mary powers. Now the respondents are not relying on that, but I wish to make 
it clear to your Lordships how the matter arose. There was no threat of that, 
the matter was being fought out on a technicality there. The defendants could 
say there was no evidence on which Mr. Justice Orde could grant an injunction 
because the board never said it would exercise its compulsory powers, it merely 
said that they would sit on a certain day and proceed to hear certain parties that 
came before it. However, we are not as I say, relying on that point at all, 
because on the question at issue before the board we are here and wish the matter 
decided. 
Lorp Wrrensury: You say there is no such board? 


Mr. Duncan: I say there is a board; my friend says there is no such 
board. 


Lorp Wrensury: He says there is ne such board, the Act never had effect 
at all. 
Mr. Duncan: That is so. 


Viscount Hatpane: Never mind what its powers are, it is a number of 
people sitting at a table. 

Mr. Duncan: Yes, and they issued a Writ endorsed asking for an injunction 
to restrain the board from exercising its power under the Act, and for a general 
declaration as to the Act being ultra vires. Now the only point before your 
Lordships is, assuming that the board was intending to exercise its compulsory 
powers if necessary, are those sections ultra vires. Now that is the case here in 
this case to which I refer; that was an Australian case in which the question 
came up of the power of the Central Government in Australia to appoint a Royal 
Commission to take evidence and report with power to subpoena witnesses and 
so on. 

Lorp ATKINSON: It is contended that the whole board is not legal, that the 
Act did not authorize its construction, 


Mr. Duncan: Suppose my learned friend and I constituted ourselves a 
committee of two to investigate an alleged labour dispute, and we said: We will 
sit on Thursday next and we will hear such parties as come before us, can my 
learned friend go to the Court and get an injunction to restrain me from going 
on sitting? | 

Viscount Haupane: There is no law against that. 

Mr. Duncan: He cannot get his injunction, his action fails. If I say that 
I will subpoena witnesses and enter premises then he in advance could. 

Viscount HaLpanr: I am not sure about that. 

Mr. Duncan: If my attitude is sufficiently fierce, and there is a real threat 
perhaps he can; we accept that. 

Viscount Hanpane: If you were to try to administer an oath you might get 
into trouble. 

Mr. Duncan: We would have gone on to exercise the power given to the 
board. The criminal provisions are not before your Lordships, and it is on this 
branch of the case that the case to which I have referred, in 1914 Appeal Cases, 
is precisely in point. May I refer your Lordships to page 253, where the Lord 
Chancellor, Lord Haldane, delivering the judgment of the board, says: “ But 
there remains the question which goes to the root of the controversy between 
the parties. Were the Royal Commissions Acts intra vires of the Common- 
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wealth Parliament? This is a question which can only be answered by examin- 
ing the scheme of the Act of 1900, which established the Commonwealth Consti- 
tution. About the fundamental principle of that Constitution there can be no 
doubt. It is federal in the strict sense of the term, as a reference to what was 
established on a different footing in Canada shows. The British North America 
Act of 1867 commences with the preamble that the then provinces had expressed 
their desire to be federally united into one Dominion with a Constitution similar 
in principle to that of the United Kingdom.” 

May I pause there to refer to two sections in the British North America 
Act. The preamble says: “Whereas the Provinces of Canada, Nova Scotia, 
and New Brunswick have expressed their desire to be federally united into one 
Dominion under the Crown of the United Kingdom of Great Britain and Ireland, 
with a Constitution similar in principle to that of the United Kingdom”—that 
is to say, the new State was to have a constitution similar in principle to that 
of the United Kingdom—‘“And whereas such a Union would conduce to the 
welfare of the provinces and promote the interests of the British Empire.”’ 
That is the argument. Then, section 3: “It shall be lawful for the Queen, 
by and with the advice of Her Majesty’s Most Honourable Privy Council, to 
declare by Proclamation that on and after a day therein appointed, not being 
more than six months after the passing of this Act, the Provinces of Canada, 
Nova Scotia, and New Brunswick shall form and be one Dominion under the 
name of Canada; and on and after that day those three provinces shall form 
and be one Dominion under the name accordingly.” Then section 5: “Canada 
shall be divided into four provinces, named Ontario, Quebec, Nova Scotia, and 
New Brunswick.” 

Viscount Hatpane: Nothing is said about the North West Territory 
there. How did that come in? Was there a special section? 

Mr. Duncan: There is a special section. | 

Viscount HaLtpane: How were they got in? I rather think it was by ‘a 
section very-late in the statute? ; 

Mr. Duncan: There is an Order in Council admitting Ruperts Land and 
the North West Territory. 

Viscount Hatpane: That is under statutory powers? 

Mr. Duncan: Yes, under an Order in Council. 

Mr, Cravuson: In Mr. Munro’s book there is an Order in Council of the 
24th June, 1870, under the authority of section 146 of the Act. 

Lorp Dunepin: Rightly or wrongly, it is really settled in a way on which 
we could not go back, that the Australian constitution is federal and the Cana- 
dian constitution is not. The practical question is: Where is the residuum? 

Mr. Duncan: Yes. 

Lorp Dunepin: In the case of Australia the residuum is in the provinces, 
and in the case of Canada the residuum is in the Dominion. 

Mr. Duncan: Precisely, that is my point. 

Lorp Dunepin: I do not think you need labour that, because that is 
settled beyond all doubt. 

Viscount Haupane: Whether it is federal or not is another question? 

Mr. Duncan: Yes. 

Lorp DunepIn: I am convicted of using the words of Lord Haldane. He 
Says in this case that it is federal in the strict sense. 

Viscount HaupANeE: I said so, and I say so still. There was some dis- 
cussion in which I cited Professor Bryce, Mr. Dicey and Mr. John Austin, but 
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Professor Kennedy and some one from Harvard University cited authorities 
the other way, so what in the real sense is federal still remains to be settled, I 
hope not by this board. 

Mr. Duncan: I am not interested in the definition at all. The decision, | 
take it, in this case was, after contrasting the two federations, your Lordships’ 
Board said that in Canada the residuum lay with the Dominion and in Australia 
with the provinces or states, and your Lordships held that it was only because 
of that and because there was no creation of a central state, as in the case of 
Canada, that the Australian Commonwealth Government had not power to give 
its Royal Commission the right to subpoena witnesses. 

Viscount HALDANE: Ido not think we said ‘Canada would have had it, but 
we said: Certainly Australia had not got it. ) 

Mr. Duncan: I wish to refer to the middle of page 254. 


Viscount HaLpANE: I am sure we were not deciding on the principle of 
the Canadian constitution by an aside. 

Mr. Duncan: I am not suggesting that, my Lord. I suggest that the differ- 
ence between the Australian federation and the Canadian federation was that in 
Canada the provinces were united into one state with a constitution similar in 
principle to that of the United Kingdom, and certain defined powers were with- 
drawn from that State and given to the provinces, and the conception in section 
91 and section 92 is that matters of national concern belong to the central gov- 
ernment, and the enumerated matters are only those of a local and private 
nature and belong to the provinces. 

Now, may I refer to the sections which are printed in the appendix. There 
are one or two points I should like to make; first, that there are matters outside 
the enumerations of section 91 and section 92. There will be no matters if inter- 
ference is the test; it means there is no residuum. That is the effect of Mr. 
Justice Orde’s judgment, and that is the conclusion to which both Mr. Justice 
Hodgins and Mr. Justice Ferguson are reluctantly driven by certain observa- 
tions in decisions of your Lordships’ Board. 


Lorp Wrenpury: Every act of legislation is an interference? 


Mr. Duncan: Yes. Therefore that cannot be the test, and the argument 
has been destroyed by that very phrase: Does it interfere? Then there is no 
residuum, because it must interfere with some kind of property and civil right 
if those words are given their widest possible meaning. Therefore we come to 
aspect. It is not the incidence of the legislation which is important, but it is 
its aspect. 

Viscount HaLpANE: There is another phrase which has been used pretty 
often “ pith and substance”. 


Mr. Duncan: Yes. What is its pith and substance; is it clearly dealing 
with property and civil rights; is it changing them for that sole purpose, or is 
it changing them incidentally, although its purpose is something else? 

Viscount Hatpane: Is it in the exercise of some power which is given 
to the Dominion? 

Mr. Duncan: Yes, on the question of ancillary provisions, raised by my 
Lord Atkinson, it has been held that the Dominion, legislating under its enum- 
erated heads, has power to pass all reasonably necessary ancillary provisions 
to the end that the legislation may be completely effective. Why? Because 
the provisions which are truly ancillary take their aspect from the substantive 
provisions to which they are ancillary. I apply that same reasoning (and I sug- 
cest there can be no different reasoning) to legislation under the residuum. If 
the aspect of the substantive provisions is not in truth to alter civil rights or to 
deal with them, if it is not trying to do that, then the ancillary provisions, if 
they are truly ancillary and reasonably incidental, take their complexion from 
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the substantive provisions, and are of that aspect. As you find here, the sub- 
stantive provisions are those providing for the establishment of a board to 
enquire; that is all. What could less affect property and civil rights, leaving 
out the ancillary provisions? What could be more innocent; what else could fall 
under the residuum; is there anything conceivable that could fall under the resi- 
duum that is more innocuous, from the point of view of property and civil rights, 
than enquiry? It is inconceivable. The ancillary provisions are the only pro- 
visions which are challenged. I will deal with all the ancillary provisions. 
Lorp ATKINSON: They are made for a particular purpose, and the 
machinery that is set up to effect that purpose does interfere with civil rights. 


Mr. Duncan: The ancilliary provisions. 


Lorp ATKINSON: I do not see how you could disjoint the thing so as to 
consider the two clauses providing for the creation and meeting of the board, 
without looking at what they can do when they have met, and how they can 
do it. 


Mr. Duncan: I suggest it is a well-known recognized way of examining 
statutes by this board under the British North America Act. 


Lorp DunepiIn: I think you would get out of a good deal of trouble and 
criticism if, instead of using the phrase “interference with civil rights,” you 
used the phrase “dealing with civil rights.” Taking the matter under section 
92, civil rights, you never deal with civil rights legislation without interfering 
with civil rights at the same time, and, therefore, when you say interference 
is no test I agree with you it is not a test, but “ dealing with” may be a test; 
that is to say, this may be legislation which deals with civil rights, and, as 
such, is prima facie within section 92. 

Mr. Duncan: Yes. 

Lorp DuneEpIN: Then you have to show that for some reason or other it 
has, so to speak, swelled to such a magnitude that the evil which is wanted to 
be cured can no longer be dealt with as a civil right under section 92, but under 
the residuum of power, which is under section 91. 

Mr. Duncan: Yes. 


Lorp WrENBURY: Every man has a civil right, but the civil right with 
which it is suggested the legislation is interfering is the collective right of every- 
body; it is the whole community. They are not dealing with the individual 
right of a particular person? 

Mr. Duncan: That is so. 


Lorp Wrenspury: Your contention would be that when you get such a 
state of things that what you are dealing with is not the right of the individual 
as distinguished from the right of the community, then you fall into the 
Dominion? 

Mr. Duncan: Yes. May I say one more word, and I will pass from, this 
subject. May I endeavour to emphasize the distinction between section 91 and 
section 92, section 91 dealing with matters of national concern and section 92 
only with matters of local and private concern. ‘The clause at the end of section 
91, I submit, gives the interpretation that all that is in section 92 is of a local 
and private nature; and the clause at the end of section 92 also makes it clear 
that the antithesis is between matters of national concern and those of a small and 
local private nature; and I say all the enumerations in section 92 are coloured 
by that phrase. “Any matter coming within any of the classes of subjects enu- 
merated in this section ’’—that is, in section 91—‘‘ shall not be deemed to come 
within the classes of matters of a local or private nature comprised in the enu- 
meration of the classes of subjects by this exclusively assigned to the legislatures 
of the provinces.” I say that is directly following the Quebec Resolions. It 
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characterises all the matters in section 92 that they are of the class of matters 
of a local or private nature, and, further, at the end of section 92 the provinces 
are given authority to make laws generally of a merely local or private nature 
in the province. I submit, if it is truly dealing with a local or a private matter 
in the province, the Dominion cannot do it, except under an enumerated head, 
and that is why this clause atthe end of section 92 is put in, that under the 
enumerated heads the Dominion can deal with a local and private matter, such 
as insolvency or banking, or whatever it may be; but, if it comes under peace, 
order and good government, the province cannot be interfered. with, and they 
cannot go into the matter of its dealing with a matter of a local or private 
nature as such, but, if, as Lord Watson says, it has ceased to be local and 
private, that is another matter. : 

Lorp ATKINSON: He did not say that. He said the thing to be dealt with 
had so expanded that it became a Dominion and not a provincial matter? 


Mr. Duncan: Yes. 

Lorp ATKINSON: So as to get outside that enumeration? 

Mr. Duncan: Yes, just as in 1867 the local trades associations would have 
been virtually local matters. Now they extend across the whole of Canada, 
without regard to provincial boundaries, and they are controlled in many cases 
from outside the country, and there is no Government in a position to deal 
with them except the central Government, firstly, because of their organization; 
secondly, because of the effect of strikes on Dominion trade throughout the 
country; and, thirdly, because of class feeling, which also pervades the 
Dominion and makes it impossible.to say in advance whether any one strike 
will be local or not. The fact that it breaks out locally, I submit, is not the 
criterion. The fact that it must be dealt with locally, even under the Dominion 
Act, is not the test. Everything is localized in some province. 

Lorp ATKINSON: One of my difficulties in following it is this. If all fact 
is to be set aside, there is not a single one of these things enumerated in section 92 
that the Dominion could not deal with. They could say: We think the 
solemnization of marriage in Ontario is a subject on which we ought to legis- 
late, and accordingly do so, because they think it is of importance that they 
should do so. 

Lorp Dunepin: I think your answer to that must be that it is exceedingly 
improbable, probably impossible, that each and all of the separate headings of 
section 92 should be, so to speak, too small. Supposing you found that all over 
Canada it was proclaimed that the best form of marriage was free love, and 
the central Government thought that was absolutely destructive of the kingdom, 
could not they then do something? 

Mr. Duncan: I should fancy they could. 

Lorp Dunepin: Of course, | have put a very absurd case. I think the 
real answer is the absurdity of the illustration which I put, but a great many 
of those subdivisions never could assume what I may call a national aspect. 

Viscount HaupANEe: Marriage has been the subject of a decision of this 
board. 

Mr. Duncan: Yes, my Lord. 

Viscount HaLpANE: It has been touched in other cases, but there is one 
main one. 

Mr. Duncan: May I refer your Lordships to the place where this matter is 
discussed by Mr. Justice Clement. At page 376 he says: “To what extent the 
Courts may, in deciding such a question of fact, take judicial notice of con- 
ditions political, social and industrial through the Dominion may be a very 
difficult problem. It was held in an early case that the onus is on those who 
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assert that a matter in itself local or provincial does not come within one of the 
enumerated classes of section 91; and it may well be argued that the onus would 
be still harder to satisfy if it were sought to have it established that the matter 
was unquestionably one of Canadian interest and importance.” 

Viscount Hatpane: That is, the matter was one of Canadian concern. 

Lorp ATKINSON: If there is anything laid down there positively it is that 
it is a very difficult thing to prove. That does not mean that you may dispense 
with proof. 

Mr. Duncan: I suggest, with respect, that I have discharged the onus. 

Now may I turn to the evidence on that, because it is a question of evidence. 
Summarising my position it is this: Looked at in its true aspect, here you have 
legislation which is not in relation to any of the provisions in section 92, although 
it may interfere with some of them; and, therefore, it falls within Dominion 
power, and the board is not called upon to decide whether it falls under peace, 
order and good government or under trade and commerce or Criminal Law. 

Lorp Wrensury: I suppose you would say, assuming it is not within any 
one of the enumerated matters in section 91, if you are right in saying it is not 
within section 92 it does not matter? 

Viscount HatpAane: That is under peace, order and good government. It 
makes a great difference to us under section 91. Then, if it comes at all under 
section 92, you can interfere, if it does come within the enumerated heads of 
section 91, but merely under peace, order and good government, then, if there is 
interference, it is not legal interference. 

Mr. Duncan: That is using the term “interfering”. 

Viscount HaLpANE: Well, trenching. 

Mr. Duncan: If it is dealing with. 

Lorp Atkinson: It has been decided over and over again that the Dominion 
cannot take advantage of peace, order and good government to legislate to take 
away any of the things enumerated in section 91. 

Mr. Duncan: I quite agree, my Lord. 

Lorp Atkinson: And peace, order and good government may be used for 
another purpose, but that leaves untouched the contention that what is primarily 
lecal and provincial may swell into something that is national. 

Mr. Duncan: May I seek to develop that from the evidence? 


Lorp Wrensury: That is the very language of the Act. It is in relation to 
matters not coming within section 92. 

Mr. Duncan: May I endeavour to satisfy your Lordships that this is a 
matter of national concern, although originally local and private? On the 
argument of inconvenience, I say if it 1s extremely inconvenient to get co-opera- 
tive action by the provinces, then you can say that it is reasonably within the 
jurisdiction of the Dominion, because we assume that it is necessary to do some- 
thing by collective action or In some way; it is necessary to do something 
throughout Canada. Once you get to that stage, surely it falls within the 
Dominion, if it is of concern, not from a provincial point of view, but in each 
province, by reason of national interest. ‘The doctrine of co-operation would be 
extraordinarily inconvenient. In the American federation they had what they 
considered the terrible example of the loose confederation which preceded the 
American Union, in which the central Government could not act directly on each 
State citizen, but had to act directly on each State Government and ask them 
to do so-and-so. There were little States, semi-independent, under a loose sort 
of League of Nations arrangement. 

Lorp ATKINSON: ‘Take the great Pittsburg strike in the Carnegie Works. 
The Governor of the State refused to give the forces of the State to put it down, 
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and ultimately the Federal Forces were used, but only on the pretence, or 
contrivance one might call it, that the strike impeded and delayed the Federal 
mails, and that was a Federal concern, and, therefore, Federal troops might be 
legitimately used to get rid of the difficulty. 

Mr. Duncan: I am obliged to your Lordship for the illustration. May I 
apply it to this case and our country? If the decision of this board is against 
the contention of the respondents, we can only by a device such as that use the 
Militia to quell a strike. There are no Militia of the province. There are Militia 
in every State of the United States. As this evidence shows in practical opera- 
tion you must call on the Militia where a large strike develops. You call on 
them because the Police are not adequate. You cannot maintain a great mass of 
Police for a threatened or supposed contingency, and application is at once made 
to the Militia. I say here it would be a case of chopping up the jurisdiction in 
the most unfortunate way. If it is possible for your Lordships to decide either 
way, as I submit it is, that it is open, and you are not bound, there would be by 
that decision a most unfortunate cross-section of jurisdiction, because, in matters 
of legislative jurisdiction, the line runs between matters truly of national con- 
cern and those of local concern, and not a threefold division line between matters 
of national concern and matters of provincial concern, and another line athwart 
matters of national concern, within which third field only the combined provinces, 
acting by their local legislatures in concert, can act. There is no such conception 
in the British North America Act. 

Lorp ATKINSON: There is no conception of the provinces acting together. 

Mr. Duncan: That is the suggestion of co-operation. 

Lorp ATKINSON: They may if they like, but an arrangement such as that 
is not contemplated by the Act. 

Mr. Duncan: No. 

Lorp ATKINSON: There is nothing to prevent it. 

Mr. Duncan: No, if they wanted to, but presumably they do so because 
it is of national concern, but has not reached the point of emergency; it is 
something of national concern, but not emergency such as a war, or famine, 
or plague, but it is of national gravity and concern calling for action by each 
of the provinces. Turning to Mr. Gunn’s evidence at page 31 he says that 
he is an official of the Toronto Branch of the Canadian Electrical Trades 
Union; the Union had branches in every province, and the Toronto branch had 
jurisdiction over various cities in Ontario; all cities and towns covered by the 
Central Ontario System of the Ontario Hydro Electric Commission. The 
Ontario Hydro Electric Commission is a Government Commission which was 
appointed after the Government bought or expropriated all the private com- 
panies which distribute electricity from Niagara Falls, and, as your Lord- 
ships I am sure are quite aware from cases that have come before you, there is 
a monopoly of the supply and distribution of electricity in the province of 
Ontario, all in the Hydro Electric System. 

Viscount Hatpane: Take Toronto itself. Are there any generating 
establishments except those of the Hydro Electric Commission? 

Mr. Duncan: No, there is only one very small concern which only sup- 
plies itself. 

Viscount HatpAne: There is no absolute monopoly. 

Mr. Duncan: There is for all practical purposes because it is only one 
company. 

Viscount HaupANe: They supply electricity exclusively. 

Mr. Duncan: Yes. 

Viscount Hatpane: The Provincial Government does it? 
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Mr. Duncan: Yes. The province has passed an Act permitting the 
City of Toronto to do it for the city. 

Lorp ATKINSON: The province outside of the City of Toronto has nation- 
alized the electric distribution. 

Mr. Duncan: Yes, for all practical purposes. 

Lorp Dunepin: Is that for the supply of electric current, or does it go 
further and apply to all electrical appliances. 

Mr. Duncan: It is only the supply of electrical current. When I say 
it is nationalized I do not mean to say that a private citizen or company may 
not start up his own concern for his own use. 

Viscount Haupane: He may get an oil engine and buy a dynamo. 

Mr. Duncan: Yes, but practically all our electricity comes from the 
Niagara Falls. 

ViscouNT HaupaNne: Light as well as power? 

Mr. Duncan: Yes. What was done was to buy up these companies and 
create the Ontario Hydro Electric Commission which controls the distribution 
of electricity throughout the province. Many monopolists have done the same 
thing in their own sphere. There were little distribution companies in the 
various cities, and they have created commissions which have taken them over, 
and the distribution in Toronto, as far as this case is concerned, is first from 
Niagara Falls under the Provincial Commission, and then throughout Toronto 
by these plaintiffs, and they are monopolists in the distribution of electricity, 
and any strike if it was effective would at once stop all the distribution of 
electricity in Toronto. 

Lorp Wrensury: The first evidence is the defendant’s evidence. Did the 
plaintiff call any evidence? 

Mr. Duncan: Not originally. 

Lorp Dunepin: They put in their documentary evidence? 

Mr. Duncan: Yes, my Lord. My learned friend Mr. Stuart, Bevan 
corrects what might be a misapprehension. It is not illegal for anybody else 
to supply electricity, but in fact it would not be commercially possible, because 
of the low rates of the Ontario Commission which supplies at cost. As far 
as these plaintiffs are concerned, they are the monopolists in the supply of 
electricity in Toronto, and if a strike was effective or had been effective here, 
it would at once have cut off all the electricity in the City of Toronto, and it 
would have stopped every manufacturing concern that depends on it. The 
evidence shows that the manufacturing concerns, and there are many of them in 
Toronto, are dependent on electricity, in fact 85 to 90 per cent of all the con- 
cerns; that is to say, only about 10 to 15 per cent have their own steam plants, 
and they depend on steam power, but the remainder of manufacture in Toronto 
depends absolutely on electricity. 

ViscounT Hartpane: It would be interesting to hear how many cents per 
unit is the average charge? 

Mr. Ropinson: It is 2 cents a unit up to the first 10,000 units. 

Mr. Duncan: May I refer your Lordships first to the evidence on page 
127. These three witnesses from three of the principal manufacturing concerns 
in Canada all appeared on subpoena, not that they were reluctant to come. 

Lorp Atkinson: I think all this evidence would make an unanswerable 
case for having an Act for itself. 

Mr. Duncan: Yes, but the point is the effect outside Toronto. ‘You are 
from the Massey Harris Company.” They manufacture farm implements 
which are used throughout Canada, and there is also a great foreign trade in 
Argentina, Russia, and Australia. “Is your plant dependent upon electric 
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power, and if so, to what extent? (A) About 90 per cent. (Q) What would 
be the effect on your business by the interruption of the supply of electric 
power? (A) Practically all of the plant would have to be closed down imme- 
diately. (Q) What effect would that have on the actual manufacturing pro- 
cesses? (A) Naturally, it would put the manufacturing processes out of busi- 
ness. The whole plant, with the exception of two departments, is entirely 
motorised—speaking of the Toronto works—including all of the elevators, and 
any shut-off of power, as sometimes occurs, puts the plant out of business.” 
He is speaking of elevators. They have many large buildings, and a machine 
commences on the first floor; it is assembled and it proceeds down the floor, 
passing one workman after another, and at the end of the floor it is put on a 
lift or an elevator, and goes up to the next floor, and it is a continuous process; 
it never stops. ‘“ Have you a foreign trade? (A) Yes. (Q) Would a shut-off 
of electric power in any way interfere with your foreign trade? (A) Naturally. 
(Q) In what way? (A) It would naturally shut off all manufacturing and 
practically all shipping, our warehouses being four and five storeys high. (Q) 
Yes? (A) And the effect in a good many cases would be, where we have the 
tonnage contracted for, to miss the shipping connections, and consequently the 
foreign markets and seasons. (Q) What about the effect in Canada? (Mr. 
Kilmer) Is this witness an expert? You have already called three. (His 
Lordship) This witness is called to show that the abstention of buyers from 
purchasing Massey Harris machinery would be a national calamity. (Mr. 
Duncan) What is the extent of your business in Canada? (A) What do you 
mean by that? (Q) Do you ship into other provinces of Canada? (A) Yes, 
into all provinces. (Q) And might a disturbance such as the shutting off of 
the electric power have the same effect? (A) Yes. (Q) What effect would 
that have on your employees? (A) Naturally, they would be out of employ- 
ment.” Followed of course by disturbance, a possibility of riots, the congrega- 
tion of large numbers of men out of employment and so forth. 

Now I will turn to the evidence of Mr. Coffey on the next page. 

Lorp Satvesen: These are the familiar results of all strikes under modern 
conditions. Their effects are not confined to the particular industry in which the 
strike occurs. It necessarily spreads to a great many others which are dependent 
upon them. 

Mr. Duncan: Yes, it is chronic throughout the state, and not chronic 
in a province. : 

Lorp SaLvEsEN: Specially when you are dealing with. a source of power. 
We had the same thing with the coal here. If you stop coal mining you stop 
other industries. 

Mr. Duncan: I am obliged to your Lordship for the illustration. If you 
went back to the days of the Heptarchy here, and were unfortunately placed 
under a system of federalism under which England was divided into four prov- 
inces, and a strike of some works took place in Wales and that spread, and it 
was likely to spread to the transport workers in other parts, would the matter 
be of national or Provincial concern? 

Lorp SALVESEN: Primarily it is of Provincial concern, but it may also be of 
national concern. 

Mr. Duncan: Is not the question my friends have to ask: Can we point 
to strikes and say in advance, this cannot be of national concern. Can they 
support the proposition that strikes are so seldom of national concern that the 
onus is on the Dominion only to deal with strikes which the Dominion must 
prove to each province are of national concern before it can act. 

Viscount HaupANE: It would probably be much more convenient to have 
the Lemieux Act operative all over Canada. I am disposed to agree with you 
there, but one has to take into account Provincial susceptibilities. 
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Mr. Duncan: One can see that from Provincial legislation; none of it is 
operative. A, 

Viscount Hatpane: That may be for many reasons. We have nothing 
to do with that here. 

Lorp Duneptn: Perhaps this is not a fair question. Do you think the 
reason that the Provincial people have left this legislation alone has been that 
they do not like it, or because they think the thing has been so effectively 
done by the Dominion legislation that they need not touch it? 

Mr. Duncan: I suggest a third reason, which is this, that they consider it 
is within Dominion jurisdiction. 

Lorp Dunepin: That would be my second branch. 

Mr. Duncan: I thought your Lordship meant effective in its operation? 

Lorp DunepIn: You have told us a great many of the provinces have 
not touched the thing at all. One of them had an Act and then let it be repealed. 
The one reason might be that the Province did not like the legislation, but the 
other might be that they were so satisfied with the operation of the Lemieux 
Act that they could not do anything more. 

Mr. Duncan: I would adhere to the last suggestion if I could guess. 

ViscouNT Haupane: You must not shut out Provincial rights even though 
the province think a Dominion law would be better. 

Mr. Duncan: Your Lordship will remember that in 1871 the Dominion 
Parliament passed a Trade Unions Act which removed the criminal taint from 
trade unions, and it also removed the civil bar to recover. That Act was 
passed by Sir John Macdonald after a strike which is referred to in this 
evidence; it took place in Toronto among the printers on the “Globe” newpaper, 
which is a very powerful newspaper of liberal leanings. The printers went on 
strike, and they were indicted for criminal conspiracy, and they were arrested. 
Sir John Macdonald, who was an acute Conservative, said: We will pass a 
Trade Unions Act, and he did in practically the same words as the English Act, 
which dealt with criminal law and civil rights. No province has ever passed a 
Trade Unions Act or ever touched the matter covered by that section of the 
Trade Unions Act. 

Lorp ArkKinson: Was that a Dominion Act? 

Mr. Duncan: Yes. 

Lorp ATKINSON: In those days Sir John Macdonald thought the Dominion 
had power to pass all sorts of Acts. 

Mr. Duncan: Because he was close to the Quebec Resolutions. 

Viscount Hatpanr: I wonder they have not brought up more of the Acts 
of that time to review before this Board. 

Mr. Duncan: In Russell v. The Queen the Board did take his view, and 
even Lord Watson in the McCarthy case did not go to the length of giving a 
judgment upsetting Russell v. The Queen, although I do not say that has ny} 
been done by several subsequent judgments of the Board. 

Lorp ATKINSON: Some of his other judgments make it plain that he would 
have liked to do so. 

Mr. Duncan: Yes. 


Now I come to the evidence of Mr. Coffey, which is very short, at page 129. 
He is the Factory Manager of the Gutta Percha Rubber Co. Ltd., who manu- 
facture great quantities of galoshes and all sort of rubber goods, tyres for motor 
cars, and so forth. 

Viscount HatpANeE: I have read all this evidence, and I may say I agree 
with it. As I have said from the point of view of convenience there is a great 
deal to be said in favour of what you Say. 
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Mr. Duncan: It is only directed to the suggestion in the case in 1896 
Appeal Cases that matters of local and private interest can attain Dominion 
proportions. I wish to demonstrate that from the evidence. 

Lorp Atkinson: If the supply of electricity in Toronto goes, the products 
of manufacture may go, but there is nothing to prevent Toronto itself getting 
an Act, and, as far as the manufacturers are concerned, bringing about exactly 
the same result. 

Mr. Duncan: May I apply the interference rule to that, but looking at it 
from the point of view of Dominion jurisdiction. We have trade and commerce. 
The regulation of that is within the exclusive jurisdiction of the Dominion, 
whatever that may mean, but the regulation of trade and commerce falls under 
Dominion jurisdiction. Any provincial act or abstention which really prejudiced 
or interfered with. trade and commerce in its uninterrupted flow would be an 
interference with that, and if the interference rule is the test, such a provincial 
Act would be ultra vires. Supposing in Ontario we had a Communist Gov- 
ernment, who said: We will do away with laws against strikes, not for a 
political purpose directly, but to interfere with trade and commerce, and bring 
the Dominion to its knees, is not that interference? 

Viscount Haupange: When you get such a case you will come before us, 
and we will say what we have to say, but we have not got it yet. 


Mr. Duncan: Your Lordship has been putting to me most inconvenient 
examples which I have had to answer on the spur of the moment. 

May I go on with Mr. Coffey’s evidence: “What would happen if the supply was 
interfered with? (A) If the supply was cut off we would be shut down; we have 
no spare sets at all, and would be entirely dependent upon the continuity of service 
power. (Q) Have you any foreign trade? (A) We have. (Q) What would be 
the effect on that trade? (A) It would all depend upon the duration of the shut 
down. (Q) Will you explain? (A) We have warehouses with stocks of goods 
and if the duration of the shut down of electric power was of sufficient length to 
deplete these stocks, or if we were making up specials for shipment for export 
orders, it would interfere with the despatch of the goods.” 


Lorp Dunepin: Hitherto what you have really said only comes to this. 
I do not mean by saying “ only ” that I want to minimise it, but it comes to this: 
We have big businesses; the stoppage of electricity would stop the businesses, 
and the result would be that the products of our businesses, which go far beyond 
our own province, would be stopped and that would be an hindrance to other 
parts of Canada which take our products. That is one class of thing. I do 
not know that you have any illustration of the class of thing which Lord 
Salvesen spoke of, of which the best illustration would be if you stop coal pro- 
duction you stop the steel and iron works which might be in another province. 
I do not know whether you have those. I wanted to know if you have anything 
coming in another class of category. There may be other categories than those 
two. I do not see that there is much use in examining a set of witnesses. One 
is quite prepared to take it that there are many businesses in Toronto which if 
stopped would have their products stopped, and other people outside the bound- 
aries of the province would suffer. That is a very simple proposition. 

Mr. Duncan: What else have you? 


LorD SALVESEN: Possibly a great many people might fall out of employ- 
ment in addition to those who were striking. 


Mr. Duncan: Yes. 

Lorp ATKinson: Could not they generate electricity for themselves? 
Mr. Duncan: They could not. . 

Lorp ATKInson: Why not? 


205 


Mr. Duncan: Because the businesses are all prepared for electric power. 
All the steam plant has been taken out. 
Lorp ATKINSON: Could not they bring electricity into Toronto with an 
Act of, Parliament? 
_ Mr. Duncan: In time that could be done. This is on the basis of some- 
thing sudden, interfering at once with the supply, and one could not wait for 
an Act of the Ontario Legislature. 


Lorp ArkKinson: You may put it that as the generation of power by water 
is monopolized you would have to set up another system, and I suppose the only 
other systems of generation could be coal or oil. Practically as far as I know 
up to the present time they have never managed anything with the tides, so 
that really water, oil and the coal are the other only practical methods of 
generating electricity on a large scale. 

Mr. Duncan: Yes, my Lord. With regard to Lord Salvesen’s question 
as to other interferences, the evidence shows that Toronto is a great producing 
as well as purchasing centre. The products of Toronto, and they are extraordinarily 
numerous, large and important, go either as completely manufactured or in a 
semi-manufactured state to other provinces in Canada, and are there either 
used for the necessities of life or are further manufactured. So that it would 
affect other provinces, and further, turning to the consuming portion, Toronto has 
an enormous pay roll, and a strike of this key industry would throw out of 
employment hundreds of thousands of men at once and would deprive Toronto 
of great purchasing power, and that would affect people in other parts of the 
country. There is not only the purchasing power, but let me turn to the 
manufacturers. There is evidence from one of the great meat people, Gunns 
Ltd., who buy hogs and cattle from all over the Dominion. They bring them 
to Toronto, slaughter them, and put them in cold storage, export them and send 
them to other parts of Canada. General Gunn says in his evidence that a 
strike would stop their processes, and that would have an effect on the farming 
community throughout the whole of Canada. From the point of view of 
Dominion trade, it is of such importance, I submit, that it falls within Dominion 
jurisdiction under the principle in the case in 1896 Appeal Cases. 

May I refer your Lordships very shortly to the statistics, which are always 
dry. They begin at page 232 to page 235. On page 232 they are manufactured 
products only. It gives the value of the products for the years 1917, 1918, 
1919, and 1920. In 1917 the amount was 456 million dollars per annum; in 
1920, 588 million dollars per annum; that is for Toronto. Then for the whole 
of Canada it was 3 billion dollars, and Toronto was 15 per cent of the total. 
The manufactures of the Maritime Provinces, that is the three provinces, were 
944 million dollars less than Toronto itself, one city of Ontario. The Prairie 
Provinces are less than Toronto, and all the provinces west of Ontario right to 
the Pacific coast, 406 million dollars, about equal to Toronto. 

Viscount Hatpane: Of course you must remember that although agricul- 
ture is beginning to use electricity it has not done it in Canada to a very large 
extent. 

Mr. Duncan: Yes, but this is electricity supplied to the firms by the 
Commission. 

Lorp SALVESEN: It comes to this, if you had a local Act in Ontario you 
could not enforce it directly by means of the Militia, whereas this general Act 
can be enforced by the Government by means of the militia. The difficulty is 
not avoided by having an Act which provides for a means of enforcing a thing. 
You might find a thing disobeyed and you would be back on the militia. 


Mr. Duncan: Yes. 
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Lorp Satvesen: This is probably a most useful Act as a preventative of 
strikes by prolonging the time of consideration. 

Mr. Duncan: That is all it does. 

Lorp SaLveseN: You could pass that part of it anyhow. 


Mr. Duncan: That is attacked by my learned friends. They say this 
interferes with a civil right. 


Viscount Hatpane: Labour takes an exception to it. 

Mr. Duncan: Labour I think accepts those provisions of the Act as being 
desirable in the interests of Canada. 
_ The other statistics are all of a similar kind. On page 234 are shown 
different kinds of establishments in Toronto. 

Lorp ArKinson: I suppose we have evidence as to what is being done in 
other provinces. 

Mr. Duncan: The situation is the same throughout Canada, Toronto and 
Montreal being the two nerve centres in manufacture. 


Viscount Haupane: In Alberta and Saskatchewan they do not use electricity 
to the same extent as in Ontario? 


Mr. Duncan: No. I suggest that your Lordships might take judicial 
cognizance of industrial conditions throughout the Dominion. A strike of 
any serious nature in any one province has effects far beyond the province, and 
I submit that you must look at the Dominion as an economic whole ; that the 
conception economically is one nation; the others are only political divisions, 
and that economic trade and commerce falls to the regulation of the Dominion, 
and the Dominion has power to preserve what it has power to regulate. 

Viscount Hapane: Is there much more in this evidence? It is all con- 
sistent with what you say. 


Mr. Duncan: There is some most important evidence of Mr. Murdock and 
Lieutenant-Colonel Orde. 


Lorp Dunepin: On what point? 


Mr. Duncan: Lieutenant-Colonel Orde says that at the time this appli- 
cation was made for the appointment of the board there was-a strike in Nova 
Scotia, and all the available militia from as far west as Winnipeg had been 
drafted to the scene of trouble.. , 

Lorp Sauvesmn: The difficulty would have been the same if they had 
refused to obey the order of the board? 


Mr. Duncan: It is put there for this purpose, to show that, as industrial 
conditions now are in Canada with the present organization of labour, the 
subject matter is one which can only be dealt with properly by one government 
which controls the militia and must watch the outbreak of strikes or the 
threatened outbreak of strikes in every part of the country, and must, if neces- 
sary, be able to so dispose its troops as to deal with the matter. 

Viscount HatpANE: You seem to suggest that they had an inadequate 
force of militia, because they could only deal with one strike. 

Mr. Duncan: The fact that the militia was not in sufficient numbers shows 
that at the time when this application was made the situation was critical and 
very serious. We did not have enough militia to cope with the situation. That 
shows there was something very similar to what happened at Winnipeg, though 
I do not suggest it was Winnipeg over again, but something very critical. The 
minister himself said that the situation was that he was receiving protests from 
other provinces. There was an application just afterwards for the appointment 
of a board at Montreal. There it was not a municipal distribution, but a com- 
pany which was distributing electricity. 
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Lorp Dunepin: Does not that argument come to this: The central Govern- 
ment is the only body that possesses the coercive forces which may be necessary 
to deal with the lawlessness which may result from strikes, and, therefore, it is 
very necessary for the Central Government to keep off strikes as much as it 
can? If it is allowed to have an Act of its own like this it does its best all over 
the country; if it is not then it cannot do anything of itself, and it is at the 
mercy of what you call co-operative action. Is that the argument? 

Mr. Duncan: Yes. 

Lorp Wrensury: A strike of transport workers may starve the country, 
and it is the duty of the Dominion to save the country from starvation. In 
the case of a strike the only militia at the disposal of the authorities is the 
Dominion forces? 

Mr. Duncan: That is the idea. I do not think my friend can drive me into 
this. He says: Under the Lemieux Act you may have a strike of ten people in 
a village. That could not possibly be a Dominion concern. 

Viscount Hatpane: That is Police. 

Mr. Duncan: I say if a strike is of national concern you have to take hold 
of every industry. You cannot say in such and such industries there is no 
danger of a general strike. , 

Lorp DuNEpDIN: Your answer is that the greater includes the less? 

Viscount Hatpane: As you know, all over this country there is intense 
feeling against the military being called in, and one result of that is that the 
police have been very much strengthened and made more mobile, and nearly 
always police are quite sufficient. I have known them not to be sufficient when 
I was at the War Office, but it was very rare. Probably if the militia were 
needed in a supreme emergency the Dominion would send them, without any Act. 

Mr. Duncan: Yes, your Lordship has touched on a matter of great moment 
which is involved in this case. 

Lorp Arxinson: Would not the Dominion be bound to keep order? 

Viscount HaupAnz: In the United States, Federal Troops were called out 
by the State Governor. The Federal Government was, of course, willing to 
send them. They got a summons from the State Governor: Come to my aid; 
or from the sheriff, I think it was. 

Mr. Duncan: On the question of Police, Police is a subject not mentioned 
in either section 91 or section 92. 

Viscount HaLpANE: But it is plainly under section 92. 

Mr. Duncan: Would your Lordships hold that there is authority to create 
Dominion Police to go into the provinces? 

Viscount Haupane: I do not know. They might have a sort of implied 
Police power, like the Federal Government in the United States. 

Mr. Duncan: Would it be an implied power? Must not we find our 
power expressed in the constitution? 

Viscount Hautpane: That has not been so in the United States. I refer 
you to the decision in Harrington v. The State of Georgia, which is reported in 
62 United States Reports, and also the authorities connected with Willoughby 
on the Constitution of the United States. I think you will find there are Police 
powers, both State and Federal. 

Mr. Duncan: May I give your Lordships the references to three American 
cases on the regulation of trade and commerce? 

Viscount Hatpang: What do you want them for? 

Mr. Duncan: To indicate that even under the much less simple regulation 
clauses in the United States Constitution there is power to deal in the national 
interest with matters which affect trade and commerce. 
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Viscount HaupAne: There is trade and commerce under the trade and 
commerce article in the Constitution, and there is also Police power. 

Mr. Duncan: I suggest only following from these three cases which I wish 
to cite. 

Viscount HaupAaneg: No, following from the constitution. 

Mr. Duncan: As first interpreted by these three cases. 

Viscount HALDANE: You need not cite authority for that. 

Lorp ATKINSON: I cannot understand why the Government cannot insist 
on maintaining order. A Government that does not maintain order is no 
Government at all; it is chaos. 

Viscount Hatpane: If the province wanted the Dominion to assist it and 
the Dominion was willing, there is no doubt the Dominion could rightly use the 
Militia for that purpose? 

Mr. Duncan: Yes, my Lord. 

Lorp ATKINSON: That would be peace, order and good government. 


Viscount Haupane: I think the evidence is all summed up in the state- 
ment that this is very convenient. 


Mr. Duncan: It is vital. 
ViscouNT HALDANE: I said convenient. 


(Adjourned to Monday morning next at 10.30). 


FIFTH DAY 


CouNncin CHAMBER, WHITEHALL, S.W. 1, 
| Monpay, November 24, 1924. 


Sir Joun Sumon: My Lords, I tender my apologies to the Board because 
T have not been physically present, owing to circumstances, which, I think your 
Lordships will realise, were rather exceptional, but I have taken the most abun- 
dant care to make myself acquainted with all that has passed, and I think I 
can promise that, if I take advantage of your Lordships’ indulgence and ask 
if I may add a few words to my friend Mr. Duncan’s argument, I shall be able 
to do it with the knowledge of what has already passed. My friend Mr. Duncan 
has taken the labouring oar here, and I need hardly say that I am very greatly 
indebted to him, as I have no doubt the Board is. What I wish to do is to 
submit to the Board in very compendious terms what further appears to us 
important to argue for the respondents, and I will do it quite briefly, remember- 
ing, of course, that your Lordships, in view of the importance of this case, would 
be willing, besides hearing me, to hear my friend Mr. Clauson for the Attorney 
General for Canada, and remembering that the Attorney General for Canada 
will be able to speak through his own counsel. 

My Lords, the point which my friend Mr. Duncan has been urging, and 
which, I have no doubt, is fully before your Lordships’ minds as the real centre 
of our argument, is, if we may eschew the language of metaphor and of the 
phraseology, which is not precisely the phraseology of the British North America 
Act, the real test of the matter is whether or not a particular piece of legislation 
is a piece of legislation which, in the actual words of these two sections, comes 
within a class of subjects, or, rather, whether it is in relation to a matter which 
comes within a class of subjects here listed. Other expressions, such as inter- 
tere with or trench upon, are very valuable, of course, as being a judicial exposi- 
tion of what must be considered, but, after all, the actual question, if we put it 
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in the terms of the statute, is: Taking this legislation, is it legislation with 
regard to a matter coming within a class of subjects listed, and, if so, what class? 
I observe that in the course of the argument on Friday that there was some 
debate as to whether or not that is exactly the same thing as seeing whether it 
interferes with. I merely give a single instance as I go along, because I want to 
get to the heart of the argument here without more analogy. Take this illus- 
tration, this is a very simple one: Supposing that you have before you a piece 
of legislation which provided for the laying down of mains underground in a 
street, it might be for the purpose of sanitation or electric supply, or what not, 
there can be no question at all that such legislation interferes with street traffic; 
there cannot be the least doubt about that; it might prevent it altogether for a 
long period of time, but none the less, it would obviously be a wrong classifica- 
tion to say that that as legislation trenched upon or came within a head, if there 
was such a head, of street traffic, because, after all, the class of subject which is 
being dealt with, and the matter in relation to which the legislation operates 
and is passed, is nothing to do with street tratftic, though it very grievously inter- 
feres with it. That is a mere illustration, of which all your Lordships are per- 
fectiy apprised of more important instances. 

My Lords, this is my point. If you take the record and look at Mr. Justice 
Orde’s judgment, you will see that the learned Judge fell into a very grave 
error in his view of the scope of this legislation. It is on page 9. There is no 
authority for saying that in judging whether one of these Canadian enactments 
is or is not intra vires one has to look at the enactment as a whole, or, at any 
rate, has to consider it by reading it as a whole, and the learned Judge, Mr. 
Justice Orde, with great respect to him, whether his ultimate decision is right 
or wrong, has grievously misapprehended and exaggerated what this statute 
does. May I read to your Lordships—it has not been read since the beginning 
of the argument I think—a few lines from page 9, beginning at line 7? He 
describes this portion of the statute in these words: “Sections 56 to 59 contain 
extremely drastic provisions designed to preserve the status quo from the moment 
the Minister grants the application for a board until it has made its report.”— 
I ask your Lordships to observe this sentence— Notwithstanding that the 
several contracts of employment may have come to an end, or be subject to 
cancellation for cause, neither the employers on the one hand nor the employees 
on the other, can exercise their ordinary civil rights of bringing the engagement 
to an end, or of refusing to renew upon the same terms, if either party sees fit 
to apply for a Board of Conciliation, without subjecting themselves to serious 
penalties.” While I agree that if that was indeed an accurate description of this 
statute my task for the respondents would be a far more difficult one, if you turn 
to the Joint Appendix, at page 53, you will see that the learned Judge in that 
passage has quite misunderstood what is the scope of this legislation. It is not 
true that the result of this legislation is to prevent a contract of employment 
expiring, or to prevent the dismissal of a man for cause, or to prevent the deter- 
mination, in the course of the ordinary civil right of an ordinary individual, 
whether of the employer or workman, of any contract that is going on. All 
those things remain exactly as they were before. The only thing which the 
statute deals with is this: It holds, I agree, in suspense the power, if, indeed, 
the power otherwise existed in 1867, as to which I shall have a word to say in a 
moment, of the work-people striking, which does not mean an individual ceas- 
ing to work at all, but means a combination, or, as our common law would have 
said, a conspiracy of persons to act together by way of a strike for the purpose 
of putting pressure on the employers, or vice versa action by the employers, not 
in relation to a workman, but in relation to the body of his work-people, in 
order that he may improve conditions from his point of view. Will your Lord- 
ships look at section 56: “It shall be unlawful for any employer to declare or 
cause a lockout, or for any employee to go.on strike, on account of any dispute 
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prior to or during a reference of such dispute to a Board of Conciliation and 
Investigation under the provisions of this Act, or prior to or during a reference 
under the provisions concerning railway disputes in the Conciliation and Labour 
Act: Provided that nothing in this Act shall prohibit the suspension or discon- 
tinuance of any industry or of the working of any persons therein for any 
cause not constituting a lockout or strike.” Take the instance, first, therefore, 
of a man who is employed by a contract, under which he has to work down to 
a particular date, or until he has finished a particular job, and then there are 
no further contractual relations between the parties, there is nothing in this 
legislation to say to the employer: You must go on employing him. Take the 
case of a man who is entitled to say to his employer: You have employed me to 
do one thing and you were willing that I should do another, but I do not want 
to do the other; I have a better job; I will go elsewhere, or retire on my means; 
there is nothing to stop that. | 
Viscount Hatpane: What about section 57? 


Sir Joun Simon: “Employers and employees shall give at least thirty 
days’ notice of an intended change affecting conditions of employment with 
respect to wages or hours”. It does not even cover other conditions; it 1s 
wages or hours. It is perfectly true that if the employer says to his men: 
Up to now you have been working so many hours a week; unless you are 
prepared to work more hours a week, I declare a lockout; it is perfectly true 
if the workmen say: At present you are only paying us wages at so much an 
hour, we require more wages an hour— 

Viscount HatpANE: It goes beyond a strike or a lockout. 


Sir Joun Srwon: Is that quite so? I confess I had thought that one 
had to read the two sections together, and the result of it was that the proviso 
in section 56 is really a finger post for the clause: “ Nothing in this Act shall 
prohibit the suspension or discontinuance of any industry”. Take, for instance, 
in the summer the demand for electric light in Toronto is not as high as in the 
winter, and they may reduce the number of people whom they employ. 

Viscount Hatpane: Are not the terms of the contract altered? Will 
you read the beginning of section 57? 


Sir Joun Simon: “ Employers and employees shall give at least thirty 
days’ notice of an intended change affecting conditions of employment with 
respect to wages or hours ”’. Oe 

Viscount HALDANE: That is general. 


Sir Joun Simon: Yes, and I would agree, I am anxious not to put the 
matter a shade too high, that, supposing the employers were desirous of reduc- 
ing hours or extending hours, or supposing that the work-people were desirous 
of a change in the other direction, that section 57 applies. We shall see in a 
moment the Common Law which Canada got by the transfer of 1867. It is 
very important to see whether it is a branch of criminal law, but my point is 
that this legislation is legislation which does not, as Mr. Justice Orde thought, 
interfere with the prevention of contracts of employment which have come to 
an end, or interfere with the termination of contracts. 

Lorp ATKINSON: It provides that a dispute is to be determined, and 
neither of the parties shall alter the conditions of employment with respect to 
wages or hours? 

Sir JouN Srmon: Yes, that is exactly what a strike or a lockout is for. 
The workman strikes because he wants to get more wages, and the employer 
locks out because he wants to pay lower wages. | 

Lorp ATKINSON: That would extend to an alteration by consent? 

Sir Joun Srmon: It might, I agree; but your Lordships will appreciate 
my point. If you consider the life of the factory, there is nothing in this 
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legislation which prevents the employer saying to AB: You are not satisfying 
me, and if he, for genuine reasons, says: I terminate your employment, not 
because he is going to lower wages or increase hours, but because he does not 
want the man, and the man is equally free to do the opposite. 


Lorp Dunepin: There is this difficulty. I will assume for the moment 
that you have made good your point that Mr. Justice Orde has gone too far. 
There is still left undoubtedly, under the Act, certain provisions which prevent 
people doing what they otherwise might do, if it was not for the Act. In so 
far as they may deal with that it seems to me to be dealing with civil rights. 
For the moment I do not see what you gain by, to a certain extent, knocking 
the learned Judge on the head for what he has said. 


Sir JouN Simon: I take no pleasure in that, especially when he is not. 
here, but I think the point is important in this way, if I may put it to Lord 
Dunedin. My submission is going to be, among other things, and this is a view 
of the case which I rather think has not yet been developed by my friend Mr. 
Duncan, because we rather agreed that we should divide this into compart- 
ments, that the topic or head of Criminal Law comes in in this way. Let me 
assure your Lordships at once that I am not going to argue the proposition that 
_ if on other grounds this is ultra vires it becomes intra vires because penalties 
are enacted; that is a hopeless proposition, and I shall not argue it, but for a 
wholly different reason. It is a very remarkable fact that in the Canadian 
constitution, as framed in 1867, you find nothing at all about industrial con- 
ciliation or disputes. The reason, as I will show your Lordships in a moment, 
is this, and it is very interesting when we come to contrast it with the 
Australian constitution of 1906, that Canada took over the criminal law of 
this country as at a certain date, which I will call attention to, and that, if 
you once draw the distinction between the undoubted civil right of every 
Englishman to say to his employer: I give you notice that I wish to leave, and 
the right of every employer to say to the workman: I give you notice that you 
are to go, and contrast that with what is a wholly different thing, namely, the 
attempt of work-people to combine for the purpose of putting pressure upon 
their employers to improve the conditions as regards wages and hours, you 
find jthat you pass, your Lordships will forgive me for using the metaphor, 
into the realm of what was criminal law in this country, and it was not until the 
subsequent legislation, which my Lord Haldane knows so very well, because he 
served on the Commission on the subject, it was not until later statutes in this 
country that the workman’s right to combine for the deliberate purpose of 
bringing pressure upon his employer by conspiracy, as it was called by the 
Common Law, to improve conditions and hours was recognized as lawful. 

ViscounT Haupane: That is true of the workman, but is it true of the 
employer? 

Sir JoHN Simon: That was one of the points brought before the Royal Com- 
mission. I know, because I have read the proceedings with great interest. Let 
us leave the employer’s side out, and take the workman’s side. Your Lordships 
will find, if you look at the Australian Constitution, which was drawn up in the 
year 1906, that this precise topic of legislation in regard to industrial disputes 
and conciliation is given in terms as a special head. If you had asked the 
fathers of Confederation, or, perhaps I had better say, skilled and competent 
lawyers, in 1867, the moment this statute had been passed: Can the Dominion 
Parliament codify and it may be to some extent alter and extend the law which 
prevents combinations for the purpose of altering conditions of wages and hours, 
I venture to think that the answer would have been: Certainly. It was in fact, 
in the view of most English lawyers of the time, already a branch of the com- 
mon law, the criminal law of England. It has been made the subject of statutory 
enactment under the Combination Laws of 1900. It was, again, in a slightly - 
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different form, made the subject of statutory provision in 1825. Chief Justice 
Erle, who himself, your Lordships will remember, was the Chairman of the 
earlier Commission, in Hilton v. Eckersley, in 7 Ellis and Blackburn, made use 
of an expression, in which he said that such a combination is 4 conspiracy under 
the Criminal Law, and, therefore, if the Parliament of Canada, after it had 
been constituted in 1867, had said: We do not care about the Common Law 
of England, let us codify it; and if they had written down: It shall be an 
offence punishable by fine and imprisonment for people to combine, not for the 
purpose of exercising their own individual civil right, but for the purpose, by 
combination and pressure, of bringing about an alteration of wages or hours; 
that would be a legitimate exercise of the powers of the Parliament of Canada 
to legislate in relation to a matter included in the class of Common Law. When 
you come to 1900, then, of course, as a result of English legislation, as my Lord 
knows so well, you have the change, so that to-day no doubt it is no part of 
the Criminal Law of England. Whether it could be made so in one of His 
Majesty’s Dominions by a legitimate exercise of the power to make Criminal 
Law is a question which I need not trouble about. I am not in the least arguing 
that the thing comes within section 91, Criminal Law. ‘The point is that the 
topic of combinations such as strikes, I will leave out lockouts for the moment, 
is a topic which, of its nature, at the time when the British North America Act 
was passed, might well be regarded as a topic of that character. 

Viscount Haupann: Is it not primarily a civil topic? 

Sir Joun Simon: I venture to submit there is a difference between a civil 
right and an individual which is unquestioned and unquestionable, and the 
public right, or the public wrong if you like, which it is the object of the Criminal 
Law to define and to restrain. May I give your Lordships one reference, and 
then I am going to submit that there are four or five pages in Sir FitzJames 
Stephens’ history of the Criminal Law which really bring our minds to the kind 
of atmosphere at once. What was the law of Canada in 1867? The answer is 
this. The date, I think, of the passage of the British North America Act is 29th 
March, 1867. If you had occasion to enquire what was the body of Criminal 
Law which existed in Canada at that date, we have to apply a well known prin- 
ciple, but we also have to have regard to another thing. English Criminal 
Law was transported, perhaps I may say, by 40 George III, Chapter 1, Section 
1, to Upper Canada, as it was then; it does not apply to Quebec. It was the 
English Criminal Law fixed as at the 17th September, 1792. 


Viscount Hatpane: That was the province of Canada? 


Sir Joun Simon: Your Lordship will remember the story well. The Con- 
stitution Act of 1791 divided greater Canada into Upper and Lower Canada. 


Viscount Hatpane: It divided the province of Canada? 


Sir Joun Stmon: Yes, the Quebec element, the French element, has its own 
traditions and system of law; it is more favourable than the British Law on this 
subject; but we are not concerned with that, because this is Toronto. If we 
take what was called Upper Canada, the result of the Constitution Act, which 
is an Imperial Act of course, 31 George III, chapter 31, had created Upper 
Canada, which is now in substance Ontario; it had created a legislature for 
Upper Canada. The date on which that legislature began to function was, in 
fact, 17th September, 1792. 


Viscount Hatpane: It became a separate province? 


Sir Joun Simon: Yes, and it had its separate legislature, and the theory 
was that the province had to be started off with a system of Criminal Law, 
and, therefore, the Criminal Law of Ontario is, in fact, the Criminal Law, so 
ar as it is capable of being transplanted from the Mother Country as at 17th 
September, 1792, and if your Lordships care for the reference that is to be 
found in the Act of Upper Canada, 40 George III, chapter 1, section 1, which 
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fixes as at the 17th September, 1792, the Criminal Law in that area as being the 
English Criminal Law, subject to certain statutory alterations which the Ontario 
Legislature subsequently chooses to make. That being so, the question would 
come to be this. If we were to imagine ourselves a body of lawyers advising 
the Parliament of Canada in 1867 as to whether it could or could not put down 
in black and white divisions, such as my Lord Atkinson has referred to, codifying 
the law of conspiracy, so far as regards strikes and lockouts, the position 
undoubtedly would be that they could. They did not, in fact, do it, because they 
already had the English Common Law transferred, but the question was not 
whether they did, but whether they could do it. 


Viscount Hatpane: They could have altered the English Common Law? 
Sir JOHN Srmon: Yes, or codified it. 


Viscount Hapann: They could have acted under the Criminal Law head 
of section 91. 


Sir JoHN Simon: Undoubtedly, therefore, in 1868, taking the year in 
which the Dominion Parliament was called all together, they had said, as indeed 
the lawyers on the other side of the boundary said after the Declaration of 
Independence: We do not like this common law; let us write it down; let us 
make out our own law; if the Canadians had said: We will have our own law 
in black and white, undoubtedly the Dominion Parliament could have said: We 
will legislate that it is a criminal offence for workmen to combine for the purpose 
of improving their conditions as regards hours and wages. That is criminal 
conspiracy. What did this legislation do? It does not go nearly as far as that. 
All it does is this; it says: Call it what you will, conspiracy or no conspiracy, we 
at any rate will prevent you from carrying that conspiracy out until a certain 
event has happened; we insist that there shall be a pause, during which an inquiry 
may take place and a report may be made. 


Viscount Hatpane: Did not they therefore alter civil rights?” 


Sir JOHN Simon: My argument is, if it is once agreed that they could have 
legislated for the whole thing, they plainly can do what is much more than the 
whole thing, say it is a statutory crime. 


ViscounT Hatpane: They could alter the criminal law no doubt, or the 
statute of the United Kingdom, but had they power to make new laws regulating 
rights between employers and employees? 


Sir JOHN Simon: Is not there a great danger, if I may put it in that form, 
that we may possibly be rather begging the question. After all it must be agreed 
that the classes, or the matter which is in relation to the classes of the subject 
of civil right is not the same thing as the matter which is in relation to the subject 
of criminal law. 

Lorp Dunepin: When you enact a new criminal provision, do not you 
always interfere with the civil right? 

Sir JoHN Stmon: Yes, you do. Let us suppose you pass a larceny Act. 
We passed one a few years ago which defined the law, and also had provisions 
which were new. If we provided that if anyone obtained money by menacing 
or blackmailing an individual, that is larceny that might be depriving such indi- 
dividuals of their civil rights. 

ViscouNT HALDANE: Supposing you said you are not to alter your contract 
without 30 days’ notice; that is a civil change. 

Sir Joun Stmon: With great respect, does it quite say that? If you have 
a contract which extends over 30 days between A and B, there is no provision 
which would enable either party to break it. 

ViscounT HaLpANE: Supposing you have 3 days to go of this contract, 
under section 57 you have to give at least 30 days’ notice of any change in the 
conditions as regards hours or wages, is not that an alteration? 
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Lorp ATKINSON: If a man is hired on the terms of being able to terminate 
his employment at 6 days’ notice, and you say he is to continue for 30 days, do 
you not interefere with his civil rights? 

Sir Joun Simon: That is not what it says. The whole subject of sections 
56 and 57 is this. It has never been the common law of England that I, as 
employer, and A.B., as workman, were not at law to give proper notice to one 
another and terminate our engagement, but it has been the common law of 
England that my work-people cannot combine together in order to give me con- 
temporaneous notice for the purpose of putting pressure on me to improve the 
conditions. 

Viscount Hautpane: That is another thing. 

Sir JouHN Simon: That is the contract. 

Viscount HALDANE: It seems to me to be a very substantial alteration of 
the civil rights of employers and conversely of the employed to insist on his 
contract. 

Lorp DUNEDIN: Suppose we read the condition as a general condition; let 
me put this case. A workman is engaged to do 8 hours a day, and the condition 
of his employment is a weekly engagement, and there has to be on each side a 
week’s notice. If I understand you aright, you said you must not give up the 
employment as a general proposition without 30 days’ notice, and I say I am 
going to have a 9 hours’ day for all of them. 

Sir Joun Stuon: Yes, my Lord, may I add: if you do not agree I will 
lock you all out. 

Lorp DuNEDIN: Supposing you say to a particular single workman, not 
to them all generally: I shall not take you, John Jones, back again unless you 
work 9 hours, could you do that without 30 days’ notice to John Jones? 

Sir Joun Simon: It would be a nice question whether this covers it or 
not; I confess I should rather have doubted it. It depends on one of those 
inferences which makes the perplexity of the law of conspiracy; it depends on 
a very metaphysical thing; it depends on whether, when these things are done, 
as Lord Justice Romer used to say, they are done with justification or excuse, 
or whether they are done for the purpose of exerting pressure, or in the exercise 
of a bona fide civil right, and those are very fine distinctions which I should be 
sorry to expound exhaustively to-day, but supposing you had a body of work- 
men, let us take a trade union, which says we are going to get our work-people 
better wages, we are not going to break his contract, we will give notice, and we 
will inform the employer that unless he agrees to improve the wages there will 
be a strike, my proposition would be that that was regarded by the common law 
of this country as illegal; certainly a great authority thought it so, and at any 
rate, it would be a bona fide exercise of the powers to legislate in respect of the 
matter of criminal law to declare in plain terms that it was illegal. Then the 
argument would be that, since the greater must include the less, it is not really 
legislation in relation to anybody’s civil right, but is legislation in relation to a 
public right, or, if you like, a public wrong, which is involved if you restrict the 
exercise of the right to strike. 

ViscounT HaupaNne: In the particular circumstances. If a man has been 
employed for a weekly job, and they give him 10 days’ notice, is there any pro- 
vision which says you must not give him notice? 

Sir JonN Simon: Undoubtedly there is no such provision, but would your 
Lordship for a moment hesitate before saying it is otherwise here? 

Viscount Hatpane: Looking at the construction of section 57? 

Sir Joun Simon: I should suggest that section 56 and section 57 have to 
be read together. 

Viscount HaupaANneE: Is not section 57 an independent provision? 
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Sir Joun Simon: I doubt very much that that is the right construction. 
Lorp SALVESEN: It is all under the general heading. 


Sir Joun Simon: Yes, it is all under the general heading “Strikes and 
lockouts prior to and pending a reference to a board illegal”. Your Lordships 
will forgive me if I go back to section 56, but after all it is the first and presum- 
ably the main provision: “ It shall be unlawful ’—-that is where criminal matter 
comes in—‘ for any employer ’’—not any employee—‘ to declare or cause a 
lockout, or for any employee to go on strike, on acvount of any dispute prior to 
or during a reference of such dispute to a Board of Conciliation and Investiga- 
tion under the provisions of this Act, or prior to or during a reference under 
the provisions concerning railway disputes in the Conciliation and Labour Act; 
Provided that nothing in this Act shall prohibit the suspension or discontinu- 
ance of any industry or of the working of any persons therein for any cause 
not constituting a lockout or strike ’”’. | 


ViscounT HaLpane: That is in respect to disputes between employers and 
employed prior to the reference? 


Sir JonN Srmon: Yes. I was going to say one more word about it. 


Lorp Dunepin: Before you go to that, may I tell you what I thought, 
namely, that section 57 is a mere appendage to section 56, section 56 being the 
penalty clause, and section 57 providing that they should have 30 days’ notice. 


Sir JoHN Srtmon: In order to confirm your Lordship’s view may I say that 
section 57 nas been amended, and it is important to notice that. If you turn to 
page 30 you will see it confirms what Lord Dunedin says. It is plain that sec- 
tion 57 is a mere appendage to section 56, and this is merely saying that, if there 
is a change affecting conditions, there shall be an opportunity of inquiring into 
the matter before the flames burst out. At page 30, line 12, is section 5 of the 
later Act: “Section 57 of the said Act, as amended by section five of chapter 
29 of the Statutes of 1910, is hereby further amended by substituting for the 
words in the first six lines thereof down to ‘ alter’ inclusive the following.” ‘This 
is what we must do reading section 56 as the main condition which says that 
“Employers and employees shall give at least thirty days’ notice of an intended 
change affecting conditions of employment with respect to wages or hours’’. 

Viscount Haupang: This only applies to industries to which the Act 
applies? 

Sir JoHN Simon: “Employers and employees shall give at least thirty 
days’ notice of an intended change affecting conditions of employment with respect 
to wages and hours; and in the event of such intended change resulting in a 
dispute ’—which it may very easily do—‘ until the dispute has been finally 
dealt with by a board, and a copy of its report has been delivered through the 
registrar to both the parties affected, neither of those parties shall alter’, the 
conditions of employment with respect to wages and hours. 


Viscount HALDANE: Supposing the workman says to his employer: I have 
been working for eight and a half hours, I am only going to work for eight hours, 
has he not to give 30 days’ notice, or, if there is a dispute going on, until the end 
of the dispute? 


Sir Joun Stwon: What is contemplated is a state of things in which you 
can ask: How many hours do people work in a certain industry, and then sup- 
posing the workmen were to say, that is too long 


Viscount HALDANE: Or a workman? 

Sir JouN Stmon: I am not sure that one workman could do it. 
ViscounT HatpaAne: I am looking for the element of conspiracy. 
Sir Joun Simon: There have to be 10 workers affected. 
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Viscount HaupAne: I am not quite sure about that. For some purposes 10 
have to be affected, but it does not say for all purposes. 

Lorp DunrepiIn: What makes me rather think that a single workman could 
not do it is the other words. I do not think one man can strike, and if you send 
away one man because you do not like him it is not a lockout. 

Sir JOHN Simon: No. | 

Lorp ArKiInson: If 10 men strike each man is concerned with that strike. 


Sir JOHN Simon: Yes, and that is really at the heart of a good deal of this 
question about it being a conspiracy as to whether particular cases are within 
the criminal law of conspiracy or not. No doubt your Lordships will recall that, 
whereas Chief Justice Erle and some other very distinguished judges in the last 
century thought it was, a most distinguished judge of the High Court, Mr. Jus- 
tice Wright, in his book tried to show that it was not. It does not matter to me. 
The question as to a particular right in relation to criminal law cannot depend 
upon whether Chief Justice Erle or Mr. Justice Wright understood the criminal 
law best. The question is whether it is a topic of that character, and if so it is 
quite enough criminal law for me. I do not know whether your Lordships would 
think it convenient if I reminded you of a passage in the 3rd volume of Sir James. 
FitzJames Stephens criminal law. He begins at page 203. I think the four or 
five pages which follow give one in the most admirable compendious form what, 
is necessary to be reminded of on this subject. It is Sir James FitzJames 
Stephen’s history of the Criminal Law of England, Vol 3. It was written in 
1883. The page is 203. This is a work of great interest and authority, and, if I 
can summarize it, it will save your Lordships’ time. What the learned author 
points out is this. He points out that really this view about there being some- 
thing in the nature of a criminal conspiracy if you have a combination for the 
purpose of raising wages, really goes back to the time of the statute of labourers. 
The truth is after the Black Death, when the statute of labourers was passed, 
there developed in this country a view that really it was the business of Parlia- 
ment and the State to fix people’s wages and so forth, and that therefore, while 
individuals no doubt had the right to give notice, or might in some cases have a 
right, it was also disputed that they had any business to combine for the purpose 
of forcing up things. In the 18th century that was very greatly supported by 
another view, the view of the economists who took the view that wages will 
always find their own level by the action of economic forces, and really to try 
and combine for the purpose of altering rates and wages was almost as vile a 
crime as if you tried to improve the pressure of the atmosphere by tampering 
with the barometer. Their theory was that wages were what they were as the, 
result of the economic forces, and Sir James FitzJames Stephen points out that 
under those two influences, one the historic influence and the other economic 
influence, there was a body of doctrine in this country at that time, and that all 
this kind of matter was criminal, and he gives the essential references. After 
referring to that early period, he then points out that later on the Chairman of 
the Trades Unions Commission reported in 1869 wrote a very elaborate memo- 
randum. 1869 is two years after the British North America Act. He refers to 
the history of the combination laws. The essential facts are that there was a 
statute passed in 1800, a time of very great domestic disturbance, and there was 
an attempt by Mr. Joseph Hume to repeal the combination laws. At first they 
were repealed in rather a wholesale fashion, but subsequently they were waterec 
down to much what they were before. Then right down to 1871 a workman if 
he combined with his fellows was in a considerable state of danger, because he 
was always liable to be indicted, not because he was not entitled individually to 
give notice, but because if it should be shown that he really was combining for 
the purpose of bringing pressure upon his employers to settle an industrial dispute 
with him to his own advantage, that was or might come within the criminal legis- 
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lation. Sir FitzJames Stephen says: “ The most important of these is the dictum 
of Mr. Justice Grose in Rex v. Mabey: ‘In many cases an agreement to do a 
certain thing has been considered as the subject of an indictment for a conspiracy, 
though the same act, if done separately by each individual, without any agree- 
ment among themselves, would not have been illegal. As in the case of journey- 
men conspiring to raise their wages, each may insist on raising his wages if 
he can, but if several mect for the same purpose it is illegal and the parties may 
be indicted for conspiracy’”. Then he points out that in the well known case of 
Hilton v. Eckersley, in 5 Ellis and Blackburn, the case about the employers in 
Lancashire who agreed together that none of them would ever pay more wages 
to any one of their work-people and would fix the wages by consultation together 
and would give their bond so to do. Eckersley gave the bond, and he was sued 
on it, because he gave more wages to his work-people, and got all the work-peaple, 
and it was held that they could not recover on it. There you get something that 
the courts would not assist, because it is criminal in its nature. 


Viscount Hatpane: The idea of that is restraint of trade; it is all the 
outcome of the old fashioned doctrine as to restraint of trade. 

Sir JoHN Simon: Yes. 

Lorp Dunepin: What Commission did you refer to on which Lord Haldane 
sat. I think you must be thinking of myself. I was Chairman of the Trade 
Disputes Commission. 

Sir JoHNn Simon: I think that must be it, my Lord. I do not know to 
whom I should apologize, but I sympathize with both of your Lordships. I 
submit that shows how plainly this would have been the 70’s of the last century 
as being in relation to Criminal Law. Would your Lordships be good enough 
to look at 5 George IV, chapter 95, which was the law which replaced the 
Combination Act of 1800. It only stood on the Statute Book for twelve months. 
This Act was the work of Mr. Joseph Hume and the Radicals. It was repealed 
in the next year, and the exact result has, of course, always been a matter of 
very serious dispute. Mr. Justice Wright exerted his very ingenious and power- 
ful mind in the direction which one would rather expect; he took a very sym- 
pathetic view of this before ever the Trade Unions Acts of 1871 and 1875 were 
passed, that, as a matter of fact, it was a historical mistake to suppose that 
workmen could not combine in the way suggested. Other people took a different 
view. The recital of this Act of 1824 is contemporaneous of the fact that in the 
first quarter of the last century this topic was a topic of Criminal Law. May I 
read the recital: “Whereas it is expedient that the Laws relative to the Com- 
bination of Workmen, and to fixing the Wages of Labour should be repealed; 
that certain Combinations of Masters and Workmen should be exempted from 
Punishment; and that the Attempt to deter Workmen from Work should be 
punished in a summary Manner.” That is what is called peaceful persuasion. 
“Be it therefore enacted by the King’s most Excellent Majesty, by and with 
the Advice and Consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the Authority of the same”—I ask 
your Lordships to look at this list of statutes which they were engaged in 
repealing, Scottish as well as English—“That from and after the passing of 
this Act, so much of a certain Act passed in the Thirty third Year of King 
Edward the First intituled Who be Conspirators and who be Champertors, as 
relates to Combinations or Conspiracies of Workmen or other Persons to obtain 
an Advance or to fix the Rate of Wages, or to lessen or alter the Hours or 
Duration of the Time of working, or to decrease the Quantity of Work, or to 
regulate or control the Mode of carrying on any Manufacture, Trade or Business, 
or the Management thereof, and as relates to Combinations or Conspiracies of 
Masters, Manufacturers or other Persons, to lower or fix the Rate of Wages, or 
to increase or alter the Hours or Duration of the Time of working, or to increase 
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the Quantity of Work, or to regulate or control the Mode of carrying on any 
Manufacture, Trade or Business.” Then they proceed to recite a whole sheaf 
of statutes, both Scottish and English. Then there is also an Irish one; then 
they come to the Caroline Statutes and the Georgian Statutes. The truth is 
that the historical and Criminal Law of this country includes as part of its 
proper subject matter that topic in relation to which the Parliament of this 
country in the past has often legislated, namely, the action, whether by lockout 
or strike, with a view of determining a trade dispute in favour of one side or 
the other. 


ViscouNT HALDANE: Where are these words you are referring to now? 


Sir JoHN Stmon: Having recited all those it goes on, just before the end 
of the first section to repeal all those, together with all other laws, statutes and 
enactments now in force “enforcing or extending the Application of any of the 
Acts or Enactments repealed by this Act, shall be and the same are hereby 
repealed.” 

Viscount HALDANE: There were two objections to an agreement among a 
body of workmen to stand together for increased wages, and shorter hours. The 
first was that it was in restraint of trade, and that made it indictable. The 
second was that it was a conspiracy. Does this first section deal with both 
those objections, the civil objection and the criminal objection? 

Sir JoHNn Simon: No, I think it. was addressed to the criminal objection. 
That is my impression. 

Viscount HaupANne: That still remains? 


Sir JoHN Simon: Yes, but what is interesting is that, this having been passed 
in 1824, Parliament within twelve months repealed this Act and restored a very 
large part of the old laws. The Criminal Law of ‘Canada, in fact, is as at a 
date at the end of the eighteenth century, and in this case I am not concerned 
to go into very closely exactly what was the criminal law of this place or that. 
All I need do is to say that that topic, the thing which the statute is dealing 
with, is a topic that is in relation to criminal law. 

ViscouNT HaupANe: You cannot touch this case without its being in relation 
to criminal law. 


Sir JOHN Simon: Then we come to a thing that is very familiar to all your 
Lordships when you have to ask yourselves: Is not that the real matter in 
relation to which this legislation is passed? 

ViscouNT Haupane: There is one thing which troubles me, and that is that 
head 15 of section 92 enables the province to pass criminal laws for the purpose 
of enforcing civil obligations. 

Sir JoHN Srmon: That is true. 


Viscount Hatpane: And all this might be read as legislation under that 
if you start by altering the civil rights in a province? 

Sir JOHN Simon: Perhaps I might ask your Lordships’ attention to two 
more passages in this statute while it is before you. Having in the first section 
recited this immense bundle of statutes, they go right back and repeal them. 
Then in section 2 it is said: “And be it further enacted, That Journeymen, 
Workmen or other Persons who shall enter into any Combination to obtain an 
Advance, or to fix the Rate of Wages, or to lessen or alter the Hours or Duration 
of the time or working, or to decrease the Quantity of Work, or to induce 
another to depart from his Service before the End of the Time or Term for 
which he is hired, or to quit or return his Work before the same shall be 
finished, or not being hired, to refuse to enter into Work or Employment, or to 
regulate the Mode of carrying on any Manufacture, Trade or Business, or the 
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Management thereof, shall not therefore be subject or liable to any Indictment 
or Prosecution for Conspiracy, or to any other Criminal Information or Punish- 
ment whatever, under the Common or the Statute Law.” 

ViscounT Haupane: That is pure Criminal Law? 

Sir JoHN Stmon: Yes, and your Lordships see section 2 is as to workmen. 
Then section 3 is an exactly corresponding provision about employers: “And be 
it further enacted, That Masters, Employers or other Persons, who shall enter 
into any Combination to lower or to fix the Rate of Wages, or to increase or 
alter the Hours or Duration of the Time or working, or to increased the Quantity 
of Work, or to regulate the Mode of carrying on any Manufacture, Trade or 
Business, or the Management thereof, shall not therefore be subject or liable to 
any Indictment or Prosecution, or for Conspiracy, or to any other Criminal 
Information or Punishment whatever, under the Common or the Statute Law.” 

Viscount Hatpane: That is criminal too? 

Sir Joun Srmon: Yes, it is Criminal Law, there is no doubt. 

ViscounT Hatpane: Section 4 is a little more. Will you look at the end of 
section 4? 

Sir JoHN Simon: Is it not about penal provisions? 

Viscount Hatpane: It’ goes further. 


Sir JouHn Simon: “That all penal Proceedings for any Act or Omission 
against any Enactment hereby repealed, and not made punishable by the 
Provisions of this Act or for any Act or Omission hereby exempted from Punish- 
ment, shall become null and void; and that no penal Proceedings for any Act 
or Omission against any Enactment hereby repealed, and not made punishable 
by the Provisions of this Act, or for any Act or Omission hereby exempted from 
Punishment, shall be instituted against any one in relation to any such Offence 
‘ already incurred.” | 

Viscount HatpaNne: Look at the proviso. 

_ Sir Joun Simon: “Provided that no Person shall be subjected to loss or 
Liability for any Thing already done, touching any Act or Omission, the Penal 
Proceedings against which are hereby made null and void, or shall lose any 
Privilege or Protection to which the Enactments hereby repealed entitle him.” 

Viscount Haupane: That touches civil rights. 

Sir Joun Srmon: I think all it meant was that if you had already as a 
common informer recovered a particular penalty you shall not be made to pay 
It back. ) 

ViscounT HatpaNne: It says: “No person shall be subjected to Loss or 
Liability for any Thing already done, touching any A'ct or Omission, the penal 
Proceedings against which are hereby made null and void”. Does that mean 
that anybody who has got the benefit can also say: I am to be made civilly 
hable? 

Sir JoHN Srmon: I had thought it was securing that vested rights were not 
interfered with. 


Viscount Haupane: He is not to be made civilly liable for anything 
apparently. 

Sir JoHN Simon: It is in respect of what has already happened. I want to 
put, now it is fresh before your Lordships’ ininds, what is the application of this. 
This is 1824. Every one of these statutes hereby recited I submit was the criminal 
law of Canada, and this Act of 1824 did not stop them being the Criminal Law 
of Canada, because this only applied to the United Kingdom, and they are the 
Criminal Law of Canada today, save in so far as the Criminal Code of Canada 
may have altered them. If that is the case, how can it be other than legislation 
by the Dominion Parliament in relation to Criminal Law, if it says: If you are 
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contemplating a strike, or if you are contemplating a lockout, or a forcible way 
of settling an industrial dispute, we legislate that until there has been this in- 
vestigation you shall not strike or you shall not lock out. Why is not that in 
relation to Criminal Law? 

Viscount Hanpane: If that were all there would be a great deal in what 
you say, and probably there would be none of us here, but it is far more than 
that. I am referring to sections 56 and 57. 

Sir Joun Srmon: Your Lordships have them. 

Viscount Hatpane: Must not you say, in order to succeed, that these relate 
to Criminal Law? 

Sir Joun Simon: I do not think the test is exclusively. 

Viscount HatpANE: The pith and substance? 

Sir Joun Srmon: If you please, whatever the phrase may be. You must 
look at the substance of the thing, and consider, when you look at the thing, 
in substance, though no doubt it may indirectly and incidentally affect some- 
thing else, after all when you look at the thing in substance is not the pith and 
substance so and so? } 

Lorp DunepIN: Must not the test be this? As I have already said you 
cannot in any way make a criminal provision that does not interfere with a 
civil right. If you are not allowed to do a thing which before you had the 
right to do, that certainly is interfering with a civil right. 

Sir JOHN SIMON: Yes. 


Lorp DuneEDIN: Therefore, in so far as the effect of what I assume to begin 
with is criminal legislation touches civil rights, that will not matter if the other 
provisions are truly ancillary to what I may call the criminal part of it; but, if 
the other provisions are something substantially by themselves and not in any 
way ancillary to what has been done before, then the difficulty suggested by * 
Lord Haldane would arise. Does it not do more, and, therefore, I think, your 
next point is to show us if anything which looks civil upon the face of it in 
these provisions is nothing more nor less than a sweeping ancillary provision to 
the part of the statute which is dealing with criminal law. 

Sir JoHN Simon: Yes. 

Viscount HaLDANE: You would have to say that, because if it is true that 
this is a substantive provision, then the criminal provisions do not require section 
91 to bring them into existence; they can be brought into existence under head 15 
of section 92. | 


Sir Joun Simon: I should like to look at that as your Lordship is gooa 
enough to mention it. 

Viscount HaupANe: Just look at head 15: “The imposition of punishment 
by fine, penalty or imprisonment for enforcing any law of the province made in 
relation to any matter coming within any of the classes of subjects enumerated 
in this section”, that is section 92. Is not that Criminal Law? 

Sir Joun Simon: I am afraid I do not quite follow your Lordship. 


Viscount HatpaNe: The question is whether the substance of this statute 
could have been enacted by the province. If it could, it falls within section 92, 
and then it falls exclusively within section 92, and not within the enumerated 
heads of section 91. Do not those two sections cover the whole thing? 


Sir Joun Simon: I speak with the greatest submission to your Lordslyp, 
because we all know your Lordship is a master of the subject. With great 
respect, is that against us? Your Lordships see section 91, under which: “Any 
matter coming within any of the classes of subjects enumerated in this section” 
—Criminal Law is one of the specific subjects in section 91—“shall not be 
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deemed: to come within the class of Matters of a local or private nature com- 
prised in the Enumeration of the classes of Subjects by this Act assigned exclu- 
sively to the Legislatures of the provinces.” 

Viscount HanpaNE: That is true; that refers to all the heads in section 92. 


Sir JoHN Simon: Yes. I am not asking for the moment if your Lordships 
think my argument is right; I only want you to see that it is logical. My argu- 
ment is that this topic on this view will be found to be a topic in relation to a 
specific head of section 91. I may be wrong about that. 

as ViscounT Haupane: If that is really the test, is it a matter of section 91 at 
all? | 
Sir JouHn Stmon: May I pursue what I am submitting as a little scheme of 
argument. I agree it is a question of whether I am right. 

ViscounT Haupanz: I think you can accept my test. 

Sir JoHNn Simon: Yes, I do entirely: 
Viscount HaLpANe: It is something rather different. 


Sir JoHN Simon: Yes, and it is a formidable point. I want to make it 
plain. It is a question of the pith and substance; if it has relation to head 27 
of section 91 then it is no good saying: Ah, but then might not it be that this 
is a topic which, under the head of property and civil rights, could be dealt with 
under section 92, and then could not the provincial legislature supplement and 
validate what it was doing by saying: If you do not do what we say we will 
punish you? 

Viscount Haupane: If it was civil rights merely as incidental to criminal 
law under head 27 of section 91 that would be all very well, but supposing it is 
the other way on. Supposing it is civil rights primarily and criminal law only 
assisting civil rights, do you require head 27 at all? Have you not under head 
15 of section 92 all you need in order to cover the field of this statute for the 
province? 

Sir JoHN Srmon: May I deal with that? I have another argument. I am 
anxious to make the board see that when we talk about criminal law it is not 
criminal simply because we have imposed a penalty. It is more substantial than 
that. I am on the point that the subject matter of this legislation, so far as it 
is objectionable at all, is really what the Dominion Parliament of Canada would 
regard as criminal law. 

There is one other reference I will give your Lordships before I deal with 
Lord Dunedin’s point. I mention the famous declaration of Chief Justice, then 
Mr. Justice, Erle in the case of The King v. Rowlands. That was a case which 
was tried at Stafford, and it became really the locus classicus with regard to the 
judicial view about this. Chief Justice Erle’s summing-up in this case is ex- 
tremely well known and often referred to. He told the Jury this, and this was 
taken to be good law: “A combination for the purpose of injuring another is a 
combination of a different nature’, etc. (Reads from the summing-up.) It 
does not appear to me that it is material for me to argue, and I should have 
doubted whether it was necessary for your Lordships to decide exactly at what 
point, according to the Common Law of England, you are face to face with a 
criminal Act. It is enough for me to say that the fact that there is this vast 
mass of statute law and Common Law and authority shows quite clearly that 
if the Parliament of Canada in 1868, as in subsequent years, instead of con- 
tenting themselves with saying that you shall not settle an industrial dispute, 
except by strikes or lockouts, for thirty days, had said: You shall not settle it by 
strikes or lockouts at all, they would have unquestionably been dealing with 
a matter which was in relation to criminal law. What they have said is some- 
thing which is tepid compared with that. They have said: We are not going to 
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make so severe a law as that, but we are going to make it criminal for either 
employers or work-people, if an industrial dispute arises between them, to 
lock out or strike until a particular condition is fulfilled; and my respectful sub- 
mission is that on the right view of this legislation it is still a Dominion topic 
within section 91. 

Lorp DunepiIn: The greater includes the less, and the less does not thereby 
become something different? 3 


Sir JOHN Simon: Yes, my Lord, that is my whole point. 


ViscouNT HALDANE: Supposing that the provinces were to pass a law saying 
nobody is to be in a public house after eight o’clock, and he is to be liable to a 
fine of a dollar if he is found there; that would be criminal law. Do you say 
that is within the competence of the Dominion? 

Sir JouHN Stmon: I am not sure whether we are not approaching the famous 
reflection about the unoccupied field. | 


Viscount HaupANe: I want to get a little away from the unoccupied field. 
Here is section 92, which says that municipal institutions are exclusively in the 
hands of the province. There is head 15, which says that the imposition of 
punishment by fine, or penalty, for enforcing any law of the province, in relation 
te those things, is given to the province. 

Why is not that given exclusively to the province? Can you read the words 
“any matter”, at the end of section 91, as including that? Otherwise it might 
repeal everything which section 91 touched. It has never been said that the 
words at the end of section 91 are anything but words of construction. I am 
not sure under which specified head of section 92 the penalty would come. 

Viscount Haupane: Primarily civil rights, but it might be under 8, Muni- 
cipal Institutions. This is a Municipal Institution. 


Sir Joun Simon: Your Lordship was referring to the case of a public house. 


ViscouNTt HatpANe: Yes, I thought you had gone back. Let us assume that 
a regulation has been made by the municipality of Toronto that nobody is to 


stay in a public house after 8 o’clock at night, and there is a fine of a dollar if 
he does. 


Sir JoHN Simon: I suppose the power of a municipality to make by-laws for 
securing peace, order and decency in a town is unquestionably a provincial 
matter. 

Viscount Hautpane: And it imposes a penalty. 


Sir Joun Stmon: I do not see myself the difference between saying that 
a man shall not be in a public house after 8 o’clock, and saying that a man shall 
not eat chocolates in a theatre. . 

Lorp ATKINSON: Does it not make a difference if it says he shall be sent 
to prison? 

Sir JouHN Simon: Whether we are dealing with a piece of provincial legis- 
lation or a piece of Dominion legislation, merely saying that you shall not do a 
certain thing, and if you do you shall pay so much, that is purely ancillary to 
the purpose, presumably the lawful intra vires purpose. 

Lorp Dunepin: Section 15 is really correlative to the other thing. You 
shall not make legislation which is truly civil criminal by adding a penalty. 
On the other hand true civil legislation shall not lose its character. 

Sir JoHN Srmon: I should not suggest for a moment, supposing you had an 
unquestioned case of legislation which fell within civil rights, I should not seek 
to argue that merely because there was appended to that a penalty it was a 
criminal matter. Supposing it was a provision that no man shall practise in this 
province as an auctioneer unless he has a license from the Town Hall, and, if he 
does practise as an auctioneer without getting a license, he shall be fined 20 
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dollars, I comprehend beyond all question that the provision that he is to get 
a license from the Town Hall is no doubt legislation which affects his civil 
rights, but the appendage that, if he does not do what he is told to do in exer- 
cising his civil rights, he shall pay a fine, is a mere appendage. 

Viscount Hatpann: Do you say that under section 91 the Parliament 
of Canada could make it a serious offence if he violates the terms of his license, 
although it is a Dominion law? 

Sir Joun Srmon: I do not know how that might be; there is a good deal of 
authority about it. 

Viscount Hatpane: I do not know of the Dominion ever legislating crim- 
inally to enforce the statutory provisions of section 91. I am suggesting to you 
that under head 15 the province has power to pass criminal laws which it could 
pass if it was enacting this statute, and then if so the whole matter is within 
the competence of the province. 

Sir JouN Simon: I do not think that my Lord for the moment appreciates 
the bold position that I take up. He is being too good to me. My Lord is’ 
being so good as to suggest that I am saying this is a matter of civil rights under 
section 92, but I save myself by saying that the provision about punishment 
and convictions would come under section 91. That is not my point; I go much 
further. I say the topic that is being dealt with here is criminal law, and the 
circumstance that you say, not that a man shall never settle an industrial 
dispute except by a lockout or a strike, but that before he claims to do some- 
thing else must happen, does not in the least prevent it being criminal. That 
was the point Lord Dunedin put to me. I go the whole way. 

Viscount Haupane: The statute goes further. The statute is saying you 
are not to do something which it appears to assume you might do; you might 
give these notices and declare a strike or a lockout. It says you are not to do 
that. It is not a statute enacting the law of conspiracy; it is a statute to put 
in a further restriction. : 

Sir Joun Simon: Let me put it in a slightly different way. I am only 
putting the argument as best I can; it is for your Lordships to judge. Sup- 
posing that after 1867 you had in succession. two separate enactments of the 
Dominion Parliament, and supposing that the first of those enactments said: 
it shall be unlawful for any employer to declare or cause a lockout, or for any 
employee to go on strike in the case of an industrial dispute, and it stopped 
there, then supposing that there was a second and subsequent enactment of the 
same Dominion Parliament which said: ‘‘ With reference to the law we have 
already passed it is unlawful”—which means criminal—“ for any employer 
to declare or cause a strike, and we amend that by saying that they may do so 
as soon as a particular inquiry has been held”. If that is the position why is 
not the whole of that criminal law? 

Viscount Haupane: That is one way of putting it. 

Sir Joun Simon: That is the way I am putting it. 

Viscount HatpaNne: The other is to say it is unlawful to do this unless 
there has been a reference to a board? 

Sir JoHwn Srmon: I have read the words of the statute, but I have put them 
in two Acts of Parliament instead of one. 

ViscouNT HaupaneE: I am looking at the statute itself. Will you look at 
page 56, “It shall be unlawful” and so on. Is not that making something un- 
lawful which is treated prima facie by the statute as being lawful? 

Sir Joun Simon: The whole point of what I have’ been saying this morning 
is to show that the subject matter of criminal law in Canada was this in 1867. 
We have to transport ourselves back to that date. 
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Viscount Hatpane: All I mean is that the draughtsman of the Dominion 
Parliament Act does not seem to have appreciated that. 

Sir Joun Stmon: Possibly there might be some people in England who do 
not appreciate that if we had been legislating in 1867 it would have been neces- 
sary to have enacted for the first time that strikes and lockouts were unlawful, 
because Chief Justice Erle and Sir James FitzJames Stephen thought it was 
already criminal. | 

Viscount Haupane: I think it would mean that public opinion had got 
so strong that the law was treated as obsolete that you might not combine 
to raise wages, and the Conservative Government of that day passed legis- 
lation. 

Sir JoHN Stmon: That is perfectly true. 


ViscouNT HALDANE: Supposing they passed a statute saying that strikes 
and lockouts were illegal, would that be within their powers? 

Sir JouN Stmon: Yes, I submit so. All criminal law which prohibits 
human action and punishes it is to that extent a thing which is called inter- 
ference with civil rights, but the test is not whether it interferes with civil 
rights, the test is a different test: What is the subject matter in relation to which 
the law is really passed. To give an illustration that is familiar as long ago as 
Russell v. The Queen, your Lordships will remember it was pointed out that 
universal prohibition for Canada may interfere with the sale of liquor under 
license, and the granting of liquor licenses for the raising of tariff revenue is 
a Provincial matter, but I say that the province probably may interfere with 
the sale of liquor included in the license, but not in relation to the licenses. 

I am not quoting a passage that has been criticized, it is an illustration 
given. It is on page 8388. My Lords say: “Suppose it were deemed to be 
necessary or expedient for the national safety, or for political reasons, to pro- 
hibit the sale of arms, or the carrying of arms, it could not be contended that a 
Provincial Legislature would have authority by virtue of subsection 9 (which 
alone is now under discussion) to pass any such law, nor, if the appellant’s argu- 
ment were to prevail, would the Dominion Parliament be competent to pass it, 
since such a law would interfere prejudicially with the revenue derived from 
licenses granted under the authority of the Provincial Legislature for the sale 
or the carrying of arms. Their Lordships think that the right construction of 
the enactments does not lead to any such inconvenient consequence”. Then 
comes this critical sentence: “It appears to them that legislation of the kind 
referred to, though it might interfere with the sale or use of an article included 
in a license granted under subsection 9, is not in itself legislation upon or within 
the subject of that subsection, and consequently is not by reason of it taken out 
of the general power of the Parliament of the Dominion”’. 


Viscount HALDANE: That is a critical sentence which raises the principle. 


Sir JoHN Simon: Yes. I am thoroughly bearing in mind what we know now, 
that there are passages in Russell v. The Queen, perhaps even the actual appli- 
cation of it, which have been sometimes thought to be very doubtful. As my 
Lord Haldane says, the test on the construction of the statute is very properly 
put there, the real test is: What is the subject in relation to which this law is 
passed, and the circumstance that having passed it you interfere with this, that 
or the other is in certain aspects very relevant; it is one of the misfortunes of 
legislation that you have reaction other than what is expected. It is interesting 
to observe this—my learned friend has been good enough to give me some of his 
thunder—one of the points which my Lord Haldane has been suggesting for the 
purpose of test is exactly the point argued by Mr. Benjamin in Russell v. The 
Queen unsuccessfully. I might call the attention of the other members of the 
Board to this. The point Lord Haldane raised by way of discussion just now, not 
at all adopting it, about Provincial criminal law, is exactly the argument which 
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was unsuccessfully advanced by Mr. Benjamin in Russell v. The Queen. Let 
me read on page 840 of 7 Appeal Cases: “It was argued by Mr. Benjamin that 
if the Act related to criminal law, it was provincial criminal law, and he referred 
to subsection 15 of section 92, viz., ‘The imposition of any punishment by fine, 
penalty, or imprisonment for enforcing any law of the province made in relation 
to any matter coming within any of the classes of subjects enumerated in this 
section’. No doubt this argument would be well founded if the principal matter 
of the Act could be brought within any of these classes of subjects; but as far as 
they have yet gone, their Lordships fail to see that this has been done”. 


Viscount HaLpANE: I am with you on that. 
Sir Joun Stow: J know your Lordship is. 
Viscount Hatpane: The question is really: Is this provincial or dominion? 


Sir JouN Simon: That is the whole point. Your Lordships on this point 
are not likely to disagree as to what the test is. Of course I am only an advocate 
here. ° 


Viscount Hatpann: I only refer to subsection 15 of section 92 as showing 
that legislation by the province on that subject would not necessarily be in- 
complete for want of criminality. 


Sir JouN Stmon: I take up the position before we come to the general 
subject-matter or residuum business in section 91. My submission is, you take 
section 91 and go through its specific heads; then you take section 92 and exe) 
through its specific heads. You observe what in fact was the criminal law and. 
the field of criminal law which Canada adopted by transfer when the Dominion 
was created; it is unquestionably a body which includes, as Lord Wrenbury said 
just now, the power to prohibit that form of action, dangerous it may be to the 
conimunity, which is endeavouring to settle industrial disputes by force whether 
it is by strike or lockout. It is one of the most interesting things in the history 
of industrial settlements, and most interesting when one recalls that Mr. 
Mackenzie King was then an official in the Ministry of Labour and had, in an 
official character as a Departmental investigator, something to do with it, and one 
understands his interest in it to-day. It was a very remarkable idea seeing that 
modern conditions will not stand the perpetuation of the severe Criminal Code 
which some people held in the eighteenth century; with our modern community 
we cannot do it, but what we do is this: The attempt to settle industrial disputes 
by this form of combination in England is in the last degree injurious to the 
public weal, let us begin by saying it shall be unlawful for any employer to 
declare a lockout or for any employee to go on strike, but do not let us say that 
that is for ever, let us say that it is to be so until this inquiry has been held, and 
this Board has reported. When we come to the inquiry, a thing which Lord 
Dunedin put at the outset of the case which has to be considered, where do we 
stand? I do not understand it to be suggested that it is ultra vires the Dominion 
Parliament to say they will have an inquiry; it it not ultra vires that itself is 
not ultra vires in any view. The inquiry is merely the condition which has to 
be fulfilled before it becomes lawful to strike. As a matter of fact our own body 
of Criminal law at this moment contains things not altogether unlike it. Ags 
your Lordship knows there are certain public services, gas-works are one, where 
as a matter of fact provisions are made to secure that there should not be a 
sudden cutting off of the gas, without a crime being committed. 

Lorp ATKINSON: Lightning strikes? 


Sir Joun Srmon: Yes. To summarize this case, I could put it in three 
propositions by saying that a law in Canada which prohibited lockouts or 
strikes as a means of settling industrial disputes must be in relation to criminal 
law, a lightning strike or a lightning lockout is a kind of strike or a kind of 
lockout of that sort, and the conclusion of the syllogism is this law which says, 
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though you may legitimately strike or lock out, saving a lightning strike or a 
lightning lockout, the truth must be known first, and, therefore, within the 
topic. 

Lorp Arktnson: I cannot help thinking, if a man has a certain legal right 
to do a certain thing and you pass an Act to say that under certain circum- 
stances it shall be a crime to do that thing, you interfere with his civil rights, 
and make it a crime for him to exercise them in a particular way. 

Sir Joun Stmon: That is true, and I would agree to it; I think it is true 
that you interfere, but none the less the circumstance that you make even a 
new criminal law will not prevent your regulation being in relation to a criminal 
matter. 

Lorp ATKINSON: I think it is both; it is in relation to exercising his right 
in a way that is criminal. | 

Sir Joun Srwon: Lord Atkinson follows this: The position is taken up 
that it is in relation to both, I mention the language at the end of section 91, 
that if it is once established that the legislation is in relation to enumerated 
topics in section 91 it is none the less within section 91 even though it is also 
within an enumerated topic in section 92. | 

Viscount Hatpane: That surely cannot be quite right; there are many 
things within section 92 which touch heads of section 91 and on which yet 
section 92 prevails. 

Sir JoHN Stmon: I am using very careful language, J am saying “in 
relation to” on both occasions. Would Lord Atkinson at any rate follow my 
reference? 

Viscount Hatpane: To clear it up, surely these words at the conclusion 
of section 91, which were commented on very carefully in the case in 1896, 
simply mean that the whole of the subjects in section 92 are included as local 
matters and heads in section 91 are not to be construed as affecting them. 

Sir JoHN Stuon: I am not discussing some vague and impossible hinter- 
land. . 

Viscount Hatpane: I am alarmed at that. 

Sir Joun Stmon: I am keeping very close to the coast. 

Viscount Haupane: But a claim to the hinterland often gives rise to war- 
fare though you are not going there. ) 

Sir Joun Stmon: Will Lord Atkinson look kindly at the Joint Appendix 
Statutes on page 2; my Lords know it well. I am afraid it is probably inscribed 
on your heart. | 

Lorp ATKINSON: We shall never forget it. 

Sir Joun Stmon: “ Any matter coming within any of the classes of sub- 
jects enumerated in this section.” Iam going to substitute: “ Any matter which 
is really in relation to the criminal law.” 

Viscount HALDANE: It is a very material substitution. What does it come 
within? 

Sir Joun Stmon: I am not making any assertion about this law, I am merely 
putting an argument. 

inn Bat HatpanE: I quite follow it, but it is not the equivalent of the 
words. 

Sir Joun Stuon: If my Lord will forgive me, I am dealing with the obser- 
vation of Lord Atkinson, who said his present impression was these particular 
things came within both. 

Lorp ArKInson: Every man has a right to fish in his own fresh water, 
but he must not use a particular instrument; the enactment is passed to make 
that a crime if he does that. 
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Sir JoHN Simon: Your Lordship has my point. I want to say a word 
about the Board of Commerce case, which is quite fresh in my memory. I had 
the honour to argue that case, and I found myself on the side which prevailed. 
I recognize that the Board of Commerce case is a case which goes as far against 
me as any case at present reported. The distinction, if I may say so, is a very 
plain one. The Board of Commerce case is in 1922, 1, Appeal Cases. 

Lorp ATKINSON: It is difficult to reconcile that with Russell v. The Queen. 


ViscounT HALDANE: If you had not Russell v. The Queen you would be 
in a great difficulty notwithstanding your ingenious argument of to-day. 
Russell v. The Queen is really your sheet anchor. 

Sik JOHN Simon: I am not throwing it over. I rather thought it must 
be considered in relation to this, and I want to submit a short argument about 
the Board of Commerce case. There, the first object was to prevent people 
who were in possession of goods, who owned goods, from exercising one of the 
ordinary civil rights of everybody who owns a piece of movable property, 
namely, of selling it. 

Lorp ATKINSON: At any price he could get. 

Sir JoHN Simon: That is what it was, it was an unjustifiable interference, 
if | may use that rather dangerous substantive, with contracts, it was the first 
purpose of the statute to legislate in relation to private rights, and therefore 
there is a very broad distinction between that class of case and what we appear 
to be dealing with here. I perfectly understand your Lordship’s anxiety lest 
the present statute we are now discussing should be found materially to touch 
or trench, as it is said, upon “ property and civil rights.” The right answer, as 
I venture to submit, is that after all that is or may be a consequence, but the 
whole point is, not what is the consequence, but what is it at which the statute 
is aiming, and if you have in the present instance a statute which is aiming 
at the establishment and preservation of public order, or at the prevention of a 
particularly dangerous kind of disturbance, at restricting at any rate the exer- 
cise of combination in order to settle industrial disputes by force, it is nothing 
to the point to say, yes, but, if you do those things, incidentally you will touch 
the civil rights of A or B, whereas in the Board of Commerce case that was 
the very thing which the Act was aiming at. I can imagine my friends talking 
about forestalling and regrating and all those old things. Your Lordships 
observe the Board of Commerce case went far beyond that, the law of fore- 
stalling and regrating was obsolete. The object was, even if you had got the 
goods in your shop, although you made no special arrangements to corner the 
market, you could not sell them except on particular terms. 

Lorp ATKINSON: That is a very old proposition; although a man might 
have money in his chest he might not lend it at interest beyond a certain 
sum; he was allowed to get interest but not at a higher rate of interest than 
was indicated. 

Sir JouN Stmon: It would be an amazing thing to fit the book of Mosaic 
Codes into section 91 and section 92. 

Viscount HALDANE: I have already pointed out the form of the Act in 
question in this case; it appears to recognize the right to enter into combination 
and to do certain things, and then to prohibit it if there is an inquiry ordered. 
It may be due to a vague state of mind on the part of the draftsman, or it may 
be he thought these Acts were all out of date in 1867. 

Sir Joun Srumon: There was a good deal that happened even as late as 
that in this country, and you get Mr. Justice Stephen writing much later than 
that: Then your Lordships observe about the Board of Commerce case, in 
that case your Lordships’ judgment conceded some portions of what I have 
here. I will call attention to a passage on the last page of the judgment where, 
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after emphasizing the fact that this really was entrenching upon the provincial 
power, your Lordship goes on to say: “It may well be that it is within the 
power of the Dominion Parliament to call, for example, for statistical and other 
information which may be valuable for guidance in questions affecting Canada 
as a whole.” Let me build up a little. Let us suppose that it is a permissible 
action for the Dominion to take. Let us suppose that by publishing such 
information they really got public opinion to work. Suppose they said: We 
are going to have provided a precise inquiry in this country. Nobody questions 
that is within the competency of the Dominion. Now I get back to my original 
argument: If therefore I am at liberty to treat what is the matter in dispute 
—this is putting an argument of criminal law in the full sense of the Dominion 
—the circumstance that it ‘also provides, as Lord Dunedin pointed out, for 
inquiry, I do not know that it is quite statistical, but it involves a detailed 
examination of the circumstances, prices and wages, and all that sort of thing, 
and that is supplemented by saying: You must produce your books, and you 
must show us this and that which is incidental, and makes the whole thing 
stand as one consistent code; if you are asked you would say that is a matter 
which is in relation to a specified class of criminal law, and therefore our argu- 
ment is this_I have not gone over the ground Mr. Duncan has gone over, I 
hope, though I am most deeply indebted to it, and I include it—but I can put 
my submission if I may under four heads, and if your Lordships would allow me 
to leave the rest of the argument to my learned friend Mr. Clauson I shall be 
obliged, especially as I feel that I am having a very special indulgence at your 
Lordships’ Board, for which I am most grateful. 


ViscounT HALDANE: It is a most important case. 


Sir Joun Simon: It is. I should say when you contrast section 91 and 
section 92, this law is not in relation to any one of the 16 classes of subjects 
assigned to the province. I do not want to repeat the argument, but in order 
to determine that we have to read section 91 as well as section 92. When I 
say that, I do not mean that one shuts one’s self up in a room with section 92 
and nothing else, but one reads section 91, and section 92, and considers what 
light section 92 throws on section 91, and my argument is that as the result 
of that it does not really come within any one of the 16 enumerations in section 
92. I submit, secondly, that if it did, which I altogether dispute, 1t would the 
more nearly come under the sixteenth head, the last one, than any other, the 
head, “local or private nature in the province”. But it is not under that, 
because it is a thing which is in relation to and affects the body politic of the 
whole Dominion. Your Lordship remembers the passage in 1896 Appeal Cases, 
at pages 360 and 361, which puts it very clearly. I will not break into an 
argument again, but what I meant was this. In the Attorney General for 
Ontario v Attorney General for the Dominion of Canada, Lord Watson says 
this: “Their Lordships do not doubt that some matters, in their origin local 
and provincial, might attain such dimensions as to affect the body politic of 
the Dominion, and to justify the Canadian Parliament in passing laws for their 
regulation or abolition in the interests of the Dominion”. In the same way, on 
the previous page, 360, referring to sections 91 and 92: “These enactments 
appear to their Lordships to indicate that the exercise of legislative power by 
the Parliament of Canada, in regard to all matters not enumerated in section 
91, ought to be strictly confined to such matters as are unquestionably of 
Canadian interest and importance”. If your Lordships finally turn over to 
the Answers to the Questions, this was a case where there were some questions 
put, the answer to the third question, on page 371, is: “In the absence of con- 
flicting legislation by the Parliament of Canada, their Lordships are of opinion 
that the provincial legislatures would have jurisdiction to that effect if it 
were shown that the manufacture was carried on under such circumstances and 
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conditions as to make its prohibition a merely local matter in the province ”’. 
Therefore, I should submit, as a second proposition—the merits of the argument 
can be judged—that if indeed this did come within any clause and that it was 
in relation to one subsection in section 92, the one really would have been 
No. 16, and that is prevented by the evidence here, and the very powerful argu- 
ment of my friend Mr. Duncan. Then, thirdly—I have given up my hypothesis 
against myself now—I say if I am right in saying that its pith and substance 
is not in relation to— 

Lorp ATKINSON: What is it affects the body politic of the whole Dominion? 
Is it the evil legislated against, or the act of the legislation? Must it be the evil 
legislated against? 

Sir JoHN Srmon: I think so. Take temperance. The ground on which it 
is said you are not really trenching upon property and civil rights, if you say 
you must set a standard for the people of this Dominion which they will adopt 
if they think fit by local option, which will amount to prohibition, is exactly that. 

Lorp SaLveseN: That is the illness that affects the body politic? 


Sir JoHN Srwon: That is the illness that affects the body politic, that is 
the plague. 


Viscount HALDANE: Suppose everybody in Ontario took to carrying rifles, 
they might turn it into an army. 

Sir JOHN Simon: They are not people of that sort, I should hope and 
believe. Thirdly, I was going to put this: If my first proposition is right, if it 
is in relation, it is one of the sixteen heads in section 92, and if it is not within 
the enumeration of section 92, then the Respondents must win whatever be the 
true head under section 91. There I bring in the reflection that it is an interest- 
ing circumstance that when you come, as late as the year 1900, to frame the 
Constitution for Australia, this particular thing has developed to such a point 
that the topic of national disputes is a topic which is enumerated in terms. 

Viscount Hatpane: If it is not within section 92, you are within the 
general words, peace, order and good government. 

Sir JoHN Stmon: Yes. I am going to say, lastly, in a sense you may say I 
arm assuming I have jumped the stile and am now simply walking about in the 
meadow, if I say it is not in relation to No. 16 in section 92, even then the 
Respondents must win, and, as your Lordship said, they must win without con- 
descending upon the putting of what particular head; and, finally, if I am asked 
about the head, which is a perfectly fair question to be put, I submit you 
have to consider criminal law; 1 am not in any way abandoning the argument 
of trade and commerce, but I see difficulties about that argument, of course 
both those heads are special heads, before ever I come to peace, order and good 
government, and consequently, if that course of reasoning is right, by whatever 
road I reach the destination, I do reach the destination that the decision which 
was arrived at by the majority of the Appellate Court in Ontario is right and 
ought not to be reversed. My Lords, I am extremely obliged to your Lordships 
for allowing me to intervene in this way. 

Viscount Hatpane: It is a most reasonable request. 

Mr. Criauson: May it please your Lordships. I appear with my learned 
friend Mr. Wylie for the Attorney-General of Canada, and it is my duty to put 
the matter to your Lordships, and offer your Lordships any assistance I can in 
the matter from the point of view of the Government. I have listened with 
great care, and, your Lordships will forgive me if I say, admiration, to the argu- 
ments put before your Lordships by my friends Mr. Duncan and Sir John Simon. 
I do not feel that anything I could add now would really assist your Lordships, 
and I propose to confine myself to a very narrow compass. My Lords, it is my 
duty to tell your Lordships this, that the Government of Canada attach great 
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importance to this case from this point of view, it is a point of view that may be 
of assistance to your Lordships, that this legislation was dealing with the 
mutual rights between employers and employees, the rights. of one to strike 
against. the other, and the rights of the other to lockout the one; if that were 
all the legislation was dealing with, the position would be different, but at 
least I may say this, the view of the Government and the view I am instructed 
to present to your Lordships is this, that this legislation is legislation passed 
in the interests of a third party, namely, in the interests of the State as a whole. 
It is not a question of saying to A. the employer, or to B. the employee: We are 
going to interfere with you, we are going to decide whether you, A. are right 
or wrong, or you, B. are right or wrong; that is not the position. The whole 
of the legislation is to protect the interests of good government and order of the 
State and interests of the ordinary citizens against the results which will flow 
from A. and B. not settling their mutual affairs in such a way as shall prevent 
disorder and discomfort, indeed, having regard to the recent history of labour 
disputes in Canada, I should not be wrong, I think, if I used far stronger words 
than “disorder” and “discomfort”. Your Lordships have heard from Mr. Duncan 
what occurred in Canada and what may occur again. It is from that point 
of view that I am instructed to present the matter to your Lordships. I do not 
think, therefore, I should be assisting your Lordships if I tried to differentiate 
between the various heads under which, from the point of view of the Govern- 
ment, this legislation can be justified. JI venture to submit to your Lordships 
that the whole matter is summed up in this, as Sir John Simon put to your 
Lordships: The Appellants have got to show that this legislation is in a true 
sense legislation in relation to something which is within the exclusive provincial 
domain of legislation, and if they fail to do that, they fail on this appeal. I 
am. not going to spend time in refining to your Lordships upon trade or com- 
merce or criminal law, or peace, order and good government; it suffices 1f the 
Appellants fail to bring themselves within the exclusive provincial power for the 
Respondents to succeed. I am much obliged to your Lordships for giving me 
this opportunity of adding a few words, and with that I propose to leave the 
matter in your Lordships’ hands. 


Mr. Stuarr Bevan: My Lords, at the close of the Respondents’ arguments, 
it appears to me, in my submission in reply, I have to deal with two main points, 
the one point raised by my learned friend Mr. Duncan, which is this, the main 
point raised by him, which, as I understand it, is this, that one has to regard the 
aspect of this legislation, and to see whether it deals with a Dominion-wide 
subject, or to see whether it falls within a Dominion-wide subject, or is merely 
a matter of local provincial concern and interest. The other matter that I shall 
have to deal with is my learned friend Sir John Simon’s argument, which takes 
the bold line that this is primarily or essentially and altogether criminal law and 
nothing else. Now perhaps it would be convenient that I should deal with that 
first. I venture to think that the bold submission made by my learned friend 
is actuated by the feeling that it is necessary in this appeal to distinguish the 
present case from the case of the Board of Commerce. 

Viscount HAaLpANE: You have come now to what, to me, is the great diff- 
culty in the case. Sir John puts it that, looking at this Act, it is really an Act 
to repeal the Statute of Conspiracy. I suppose you answer: Looking at the Act, 
it is an Act restricting civil rights on the face of it. Well, Sir John might 
answer: Really, whatever its form, it is an Act to alter the law of conspiracy. 
I want light upon this. Can you say the law of conspiracy is all based upon 
civil rights, that part of the law that we have to deal with anyhow, that the law 
of conspiracy is, you are not to combine to do what would be an assertion in the 
case of the individual, of a civil right, a combination of conspiracy within the 
law that comes in and makes that legal. If, therefore, you take away the civil 
right, it is combination or conspiracy within the law. You say they come in and 
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make that law, and, therefore, take away the civil right, not by adding to the 
law of conspiracy, but, you say, you only do it by taking away the civil right. 

Mr. Sruart Bevan: If you please. 

Lorp DunepiIn: I have sent for the Report of the Commission on which I 
sat, and there is a special heading dealing with the law of conspiracy in the 
first three lines of the Report, which was written by myself, and concurred in 
by the others. ‘The subject of the law of conspiracy is peculiarly involved, 
and it is perfectly impossible to reconcile the opinion and dicta which have 
been pronounced by Judges and writers and authors on the matter”. 

Mr. Stuart Bevan: Fortunately we are relieved from entering into any 
elaborate submission as to the law of conspiracy, because my case is that this 
statute goes far outside and beyond conspiracy, whatever view may be taken as 
to what conspiracy is in law. 

Viscount Harpane: Yes. I think it is very important that you should 
clear our minds upon that subject. I have had some difficulty over the ques- 
tion. Perhaps if it is convenient to you, you could take this stage first in 
your reply. 

Mr. Stuart Bevan: If your Lordship pleases, I should be very glad to do 
that. It is perhaps not unimportant to remark that in this amendment of 
the criminal law, as it is presented by my learned friend, Sir John Simon, it 
is not until the 56th section of the Statute is reached that there is any reference 
to any offence or penalty, or anything else. | 

Viscount Hatpane: There is nothing about conspiracy in the early words. 
It simply takes away the civil right of an employer to declare a lockout, or 
of an employee to go on strike. 

Mr. Stuart Bevan: Yes. 

Viscount Haupane: Take the simple case of a striker, all he does is to 
say: I will not work; it does not matter whether other workers say the same or 
not. What this Act says is: You are not to exercise that civil right, which is 
not touched by the law of conspiracy. 

Lorp ATKINSON: One employer might lockout. 

Mr. Stuart Brvan: Yes. 

Lorp ATKINSON: One man cannot conspire. 

Viscount Hatpane: No, he can go on strike, he can lockout or go on 
strike, and it may be very serious. If I am a watchmaker, and my best 
employee, the man who adjusts the main springs goes on strike, I cannot make 
any watches and there may be nobody else who can. 

Mr. Sruarr Bevan: The sections in question, section 56 onwards, are not 
limited to providing for penalties in the case of a lockout and strike alone, 
the penalties go to matters outside strikes and lockouts altogether, as I shall 
endeavour to show your Lordships in a moment. When we look at the Act 
itself, this amendment of the Criminal Law or addition to the Criminal Law of 
Canada, one finds on page 11 it is: “An Act to aid in the Prevention and 
Settlement of Strikes and Lockouts in Mines and Industries connected with 
Public Utilities”. That is specified to be the subject of the Act, and the first 
55 sections deal entirely with the creation of a Board, the functions and powers 
of the board, and the manner in which the appointment of the board may be 
ealled for, and there is nothing in all that deals with the law of conspiracy, or 
deals with strikes or lockouts in any way except the definition section on page 
12 (f) and (g). 

Lorp SALVESEN: I was looking at strike as defined there, it says: “ The 
cessation of work by a body of employees acting in combination ”. 


Mr. Sruart Bevan: Yes. 
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Lorp SALVESEN: So that that would exclude the idea of a single person 
going on strike. 


Mr. Sruart Bevan: Certainly; but I am going to endeavour to satisfy 
your Lordship in a moment that when one looks at section 57 and section 7 
of this Act, the provisions in that section go outside strikes and lockouts and 
deal with disputes. 


Lorp Atkinson: A. lockout may be done by one man, and the definition 
of it means: “A closing of a place of employment, or a suspension of work, 
or a refusal by an employer to continue to employ any number of his employees 
in consequence of a dispute, done with a view to compelling his employees, or 
to aid another employer in compelling his employees, to accept terms of 
employment”. One man can lockout. 

Mr. Sruart: One man can lockout. 

Lorp SALVESEN: But he must do it in order to aid another. 

Mr. Stuart Bevan: Yes, he must do it with an ulterior purpose. 


Viscount Haupane: He is entitled to close his shop if he finds he cannot 
make it pay. It is disjunctive “ Compelling his employees or to aid another 
employer ”’. 3 

LorD SALvESEN: That I quite agree. 


Lorp ATKINSON: It is quite legitimate to say I must decrease your wages, 
if you do not agree to that I will lockout. 


Mr. Stuart Bevan: Yes. This Act does not declare, I think this is a point 
that ought to be emphasized, a strike or lockout is illegal; a strike or lockout is 
perfectly legal. 


Lorp ArKInson: The great object is conciliation and agreement. 
Mr. Stuart Bevan: Yes. 


Lorp Arxrnson: And you are not to endanger that by, while negotiation 
proceedings are pending, either locking out or striking. 


Mr. Sruart Bevan: Yes, my Lord, and the moment the board has met and 
has failed to get the parties to a dispute to agree, and the moment it has issued 
its report stating the facts and circumstances of the dispute, the strike or lock- 
out can go on merrily and the law cannot prevent them. | 


Lorp Dunepin: If you take Sir John’s argument as I understand it, they 
did not need to say that a strike was illegal because it was illegal at Common 
Law. 


Mr. Stuart Bevan: I ought to tell your Lordship my learned friend has 
been good enough to look into this matter and there is another Statute. 


Lorp Arxinson: It is not to prohibit absolutely either strikes or lockouts, 
but to prohibit striking or locking out while proceedings are pending. 

Lorp Dunepin: That is this Act. Sir John’s point was you did not need 
to say that a strike or lockout was illegal, it was illegal at Common Law. 


Viscount Hatpane: The whole idea. was criminal law therefore. 


Lorp Dunepin: To test that by the third section of the Act of 1875 it 
says: “ An agreement or combination by two or more persons to do or procure 
to be done any act in contemplation or furtherance of a trade dispute between 
employers and workmen shall not be indictable as a conspiracy if such act com- 
mitted by one person would not be punishable as a crime.” ‘That altered the 
law. Before that Act it was punishable as a crime. Sir John’s view, as I under- 
stand, is that inasmuch as the Act of 1875 did not apply to Canada it was the 
cld Common Law. 
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_ Mr. Srvarr Bevan: I ought to tell your Lordship my friend has looked 
into 1t and has found that there was in 1872 a Trade Unions Act passed by the 
Dominion of Canada. I think your Lordships ought to know this, whether it 
assists my argument or not. 

Viscount Haupane: Certainly we ought to know it. 

Mr. Sruart Bevan: It is the Trade Unions Act of 1872. This followed 
the 1871 Act; it is 35 Victoria, Chapter 30. Then for the purpose of your Lord- 
ship’s note it is in the Revised Statutes for Canada of 1896. 

Viscount HatpaNe: You mean it is reprinted? 

Mr. Sruarr Bevan: Yes, it is the Revised Statutes, Chapter 131, Section 1. 

Viscount Hatpane: We had better have it in 35 Victoria. 

Mr. Srvuart Bevan: It is altered I am told in some respects. 

Viscount Haupane: We will take the 1872 form as it was. 

Lorp Satvesen: I understand you have to consider the law as in 1867, 
and it was the Common Law that combination was an illegal thing. 

Mr. Stuart Bevan: In my submission that construction cannot be given 
to sections 91 and 92. 

Viscount Hatpanr: Suppose it was so. Suppose that in 1867 strikes were 
included in illegal conspiracies, then came 1872 which may or may not have 
altered that, but when you legislate in 1907 under the Lemieux Act, strikes, you 
say, were no longer part of that law. 

Mr. Stuart Bevan: Yes, it is quite irrelevant to consider what powers there 
are under section 91 that go back to 1867. 

Lorp SaLvEseN: The Act you refer to was a Dominion act which made 
strikes legal in the Common Law as in England. 

Mr. Sruarr Bevan: It follows substantially, if not strictly, the Act of 1871. 

Lorp Dunepin: Is not this double-edged to you? If the Dominion did 
legislate as against strikes in 1872 that showed that really the topic of strikes 
fell under the Criminal Law, otherwise they could not do it. 

Mr. Stuart Bevan: I appreciated the risk that I ran of that criticism 
being levelled against me, and I propose to deal with it, if I may. 

Lorp Dunepin: It did not require any great ingenuity on my part to see it. 

Mr. Stuart Bevan: It is a point I quite appreciate. 

Lorp ATKINSON: It took away from Trade Unions some of the elements 
that the Act of 1871 did in England. 

Mr. Sruart Bevan: It substantially followed it. 

ViscounT Haupane: It says: “ This Act may be cited as the Trade Unions 
Act, 1872.” 

Mr. Stuart Bevan: May I read the heading: “Criminal Law Amended”; 
we rely upon that. Then there follow five sections dealing withthe amendment 
of the Criminal Law. 

ViscounT Hautpane: We must go through them; it is a very critical point 
for you. 

Mr. Sruart Bevan: Yes. Section 2 says: “The purposes of any trade 
union shall not, by reason merely that they are in restraint of trade, be deemed 
to be unlawful, so as to render any member of such trade union liable to criminal 
prosecution for conspiracy or otherwise.” 

Lorp ATKINSON: That is the purpose of the enactment? 

Mr. Stuart Bevin: Yes. Then section 3: “The purposes of any trade 
union shall not, by reason merely that they are in restraint of trade, be unlaw- 
ful so as to render void or voidable any agreement or trust”; identical with this 
is section 74 of the Act of 1871. 
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Viscount Haupane: Is there anything else there? 

Mr. Sruart Bevan: No, that is all we get there. Then we get to section 
6 which is headed “ Registration of Trade Unions” and those sections go down 
to and include section 12. Then section 13 onwards ‘ Registry of Trade 
Unions.” I have not had an opportunity of reading the whole Act through and 
comparing it with the Act of 1871, but I think I am correct in saying sub- 
stantially you will find it is the same enactment as our own Act of 1871. It 
will be said against me at once, as was indicated by Lord Dunedin, some at any 
rate of these provisions are headed “Criminal Law Amended”, but some of these 
provisions might well be said in one aspect to interfere with civil rights within 
the province, the provision for instance as to registraton of Trade Unions, or 
even the earlier provision under section 4: “ Nothing in this Act shall enable 
any court to entertain any legal proceeding instituted with the object of directly 
enforcing or recovering damages for the breach of any of the following agree- 
ments”, which are specified. All those matters it may be said, if my argument 
in the present case is right, create a difficulty, but, my Lord, my answer to it is 
that it may very well be, I do not know whether the matter has ever been con- 
sidered, at all events it has never come before this Court, that some of these pro- 
visions in the Trade Unions Act of 1872 upon inqyiry and investigation and 
argument might well be declared to be outside the power of the Dominion 
Government. 

Viscounr Hatpane: Let us see what the Act really does; its primary 
purpose is to declare that the purposes of a Trade Union are not simply, because 
they are in restraint of trade, to be any more unlawful. 

Lorp Dunepin: May I remind you, and Lord Atkinson particularly, you 
have already called attention to the fact that this Canadian Act of 1872 is just 
a repetition of the Act of 1871. 

Viscount HaupaneE: That is so. 

Lorp Dunepin: That was found to be an unfortunate Act in this country, 
and had not effected the purpose wanted. 

Viscount Haupanp: It did not go far enough. 


Lorp Dunepin: In the Gas Stokers’ case it was held that the provisions of 
the Act of 1871 had not in fact affected the common law of conspiracy for which 
an indictment would still lie; therefore it was that we have the Act of 1875; 
Therefore I am only doing justice to Sir John Simon; if he were here he would 
say this Act of 1872 had not affected his statement that at common law the thing 
would still be illegal. 


Viscount Hatpanr: Yes, but Trade Unions were no longer found to be 
illegal. 

Mr. Stuart Brvan: There was the Act of 1871 and the amending Act of 
1875, and, again speaking without having an opportunity ot comparing the two, 
I think some of the provisions at any rate of the Act of 1875 are to be found set 
out in the Canadian Act of 1906, the Revised Statutes, Chapter 131, section 1. 

Viscount Hatpane: Was the Lemieux Act directed to the law of conspiracy, 
or for another purpose? . 

Lorp Arxryson: I suppose it was brought into conformation with the Act 
of 1875. 

Mr. Sruart Bevan: I think your Lordship will find the Act of 1906 brought 
the matter in line with the English legislation. 


_ VISCOUNT Haupsane: The Lemieux Act is purporting to deal with something 
which was treated, rightly or wrongly, as being lawful, and it was declared not 
to be lawful if a Board was set up. 
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Mr. Stuart Bevan: Strikes and lockouts were lawful after the passing of 
the Act of 1872. - At the time of the Lemieux Act they were lawful; there was 
nothing illegal about them. 


Viscount Haupane: I want to be quite sure. Strikes had been legalized 
by the Act of 1872. The words of the Lemieux Act go further; they deal 
with various matters, but, they deal with them on this peculiar footing, they are 
all treated as lawful, and it is a restricting Act, it is not altering the criminal 
law, but rather enacting the criminal law? 


Mr. Stuart Bevan: Yes. 


Viscount Hatpane: It does it by reference to civil rights, and then adding 
penalties for violation of the new restrictions? 


Mr. Sruarrt Bevan: Yes. The Act is not confined to the position of 
regulating or suspending the right to strike or to lock out ; 1t goes far beyond 
that in my submission when one looks at the terms of section 57. 

Lorp Arxinson: It says strikes and lockouts shall not be indulged in 
pending the decision of the Conciliation Board. 


Viscount Hanpane: It seems to me to assume you are legally entitled to 
strike or lock out, but for a period you are not to do it; it is a new offence 
created. 


Lorp ATKINson: It qualifies the general words. 


Mr. Stuart Brvan: The argument put forward against us is this: That 
all the Act does is to deal with the subject of criminal law at the time of the 
passing of the British North America Act. When one looks at section 57 one 
sees 1t goes far outside criminal matters at the date of the British North America 
Act. I want to make that good. 


Lorp Dunepin: I do not find in the Statute you refer me to anything 
corresponding to section 3 of the Act of 1875. 

Mr. Sruart Brvan: My friend, Mr. Duncan, is very familiar with the 
Statute and he is good enough to find it for me. It is section 32 at the end of 
Chapter 125. 

Lorp Dunepin: Pardon me, that is a perfectly different thing, it is in 
restraint of trade. The third section of the Act of 1875 was not that at all, it 
was this: “An agreement or combination by two or more persons to do or 
procure to be done any act in contemplation or furtherance of a trade dispute 
between employers and workmen shall not be indictable as a conspiracy if such 
act committed by one person would not be punishable as a crime.” That is a 
perfectly different thing from the difficulty that arises from a Trade Union being 
an illegal body in restraint of trade. 

Mr. Sruart Bevan: I will see if I can find anything else. 

Viscount HaupANn: What. is section 32? 

Mr. Stuart Bevan: “ The purposes of any trade Union shall not, by reason 
merely that they are in restraint of trade, be deemed to be unlawful.” 

Viscount HaLpANne: That is Trade Unions. 

Mr. Stuart Bevan: Looking through it with the assistance of my learned 
friend, Mr. Duncan, I do not see that section 3 enacts it. 

Lorp Dunepin: I am sorry to reiterate it, and I am only doing it in the 
absence of Sir John Simon; I do not want to plead the case against you; I am 
doing his argument a little justice; I think he would still say at common law 
still these acts are illegal. 


Viscount Haupane: I would like to be sure there is no other Canadian 
Statute that affects this point that has emerged. Has it been considered? 
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Mr. Sruart Bevan: Mr. Geoffrey Lawrence has just handed me the Criminal 
Code which deals with offences connected with trade and a breach of contract. 
It is section 496: “ A conspiracy in restraint of trade is an agreement between 
two or more persons to do or procure to be done any unlawful act in restraint of 
trade”. Then section 497: “The purposes of a trade union are not, by reason 
merely that they are in restraint of trade, unlawful within the meaning of the 
last preceding section”. That is the Act of 1871. 


Viscount HaupANE: There is nothing else in the Criminal Code. 
Mr. Stuart Bevan: No, my Lord. 


Viscount HaLpANE: They were watching so closely in Canada these changes 
that took place here that I am surprised they did not pass legislation. 


Mr. Cuauson: My learned friend, Mr. Duncan, has prepared for the 
assistance of all of us a very careful note tracing the whole of the Trade Union 
legislation; I think he did refer to some of it in his address to your Lord-~- 
ship, and if your Lordship would like to be furnished with particulars of all 
the Acts we can easily do it. 

Viscount HatpANE: We would like very much to know one thing: Mr. 
Duncan will be able to tell us whether there is anything either in the Criminal 
Code or in any other Statute which enacted what corresponded to section 3 
of the Act of 1875 here, that what is illegal if done by a number of people is not 
to be illegal if it could be done by one of them. 

Mr. Duncan: May I look that up? 


Viscount HaLpANeE: Yes, if you please, look it wp from your note and tell 
us later. 


Mr. Stuart Bevan: I am sorry I have not had an opportunity of putting 
myself in a position to assist your Lordships; till my learned friend, Sir John 
Simon, took this point about criminal law it did not occur to one. 

ViscouNT HatpaANneE: The other point is: What does the Lemieux Act really 
do; does it do anything else but restrict what were assumed to be things people 
were entitled to do? ; 


Mr. Sruart Bevan: In my submission the Lemieux Act goes far outside 
strikes and lockouts, very far outside matters which at the time of the passing 
of the British North America Act were the subject matter of criminal law. It 
all turns on sections 56 and 57, which are to be found on page 23 of the Joint 
Appendix; section 56 in terms deals with strikes and lockouts: “It shall be unlaw- 
ful for any employer to declare or cause a lockout, or for any employee to go 
on strike, on account of any dispute prior to or during a reference of such dispute 
to a Board of Conciliation and Investigation under the provisions of this Act”. 
I need not read the rest of it ,it deals with nothing but strikes, lockouts and the 
suspension of the right to declare either the one or the other. 

Lorp ATKINSON: Striking or locking out is a crime, and that says you must 
not commit it. 

Visco’ Nt HatpaNneE: If there is a Board. If the draftsman had thought it was 
illegal without anything of the sort happening one wonders why he did not say so. 

Mr. Sruart Bevan: At that date, in my submission, the date of this Act, 
neither a strike nor a lockout was illegal; it was legal at the date of the Lemieux 
Act in virtue of the Canadian Trade Union legislation. 

Lorp ATKINSON: The earlier legislation took away the criminal element of 
combination? 

Mr. Sruart Bevan: Yes, and therefore when the Lemieux Act was passed 
strikes and lockouts were perfectly legal. 

Viscount Hatpane: All that remained was that the Gas Stoker’s strike 
was contrary to the common law of England. 
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Lorp SALVESEN: If it was competent for the Dominion Parliament to declare 
a thing that had previously been illegal to be legal, would one not have thought 
it equally competent for the Parliament to reverse the process, as you say they 
have done in parts? 

Mr. Sruarr Bevan: I have not considered it, but it might very well be that 
if they passed an Act to amend the Trade Unions Act, to amend the criminal law, 
which was the declared purpose of part of the Trade Unions Act, it might very 
well be; but that could be done in two sections; you would not have provisions 
in sections 56 and 57 of an Act which in 55 sections dealt with interference of 
civil rights. 

Viscount Hatpane: Lord Salvesen is putting this: That if they could do 
one thing, why cannot they do the converse thing; why should not they declare 
something that was legal to be illegal, and annex penalties to it? 

Lorp SALVESEN: Yes. 


Viscount HatpaNne: Suppose, which is very remote from this case, that they 
had passed an Act that it was to be unlawful for anybody to own land in the 
province of Ontario, you might say in pith and substance you are interfering 
with the right to own land in Ontario, which is a civil right. | 

Lorp Satvesen: I suggest that civil rights must be construed as having 
reference to the civil rights existing in 1867, not to any civil rights that may come 
into existence as a result of the Dominion Parliament legislation thereafter. 

Viscount HatpaNe: That would carry you very very far; must: not it be 
whenever you legislate under section 91 you must look at the state of the law 
as it is then and see what are the civil rights? 

Lorp SALVESEN: It may be so. 

Mr. Sruart Bryan: Your Lordship will appreciate that since 1867, the 
provincial legislatures may have created all sorts of new civil rights, and may 
have cut away civil rights altogether that existed in 1867. 

Lorp ArKinson: When you take the Act of 1906, are not you to look at 
all the legislation that’ has gone on and consider and see how it has left the 
question of lockouts and strikes? 

Lorp Dunepin: I cannot take from you what you said a moment ago; it 
may be right or wrong; you calmly assented to Lord Atkinson’s conclusion and 
you have no business to do it; you said strikes and lockouts were legal at the 
time of the Lemieux Act. Lord Atkinson then brought to your notice what 
had been done in 1871 and 1875 in this country, but that legislation did not 
apply to Canada. I have yet to see in black and white how it is that strikes 
and lockouts were legal in Canada even in 1906. 

Mr. Stuart Bevan: May I endeavour to show your Lordship? 

Lorp Arxinson: The Canadian Act blotted out the criminal element of 
restraint of trade. 

Lorp Dunepin: Of Trade Unionism. A strike or a lockout was illegal as 
a strike or a lockout in England, quite apart from a Trade Union. 

Mr. Stuart Bevan: I am now reading the Act of 1872, the Canadian Act. 
“The purposes of any Trade Union shall not, by reason merely that they are 
in restraint of trade, be deemed to be unlawful, so as to render any member 
of such Trade Union liable to criminal prosecution for conspiracy or otherwise.” 

Lorp Dunepin: What has that to do with the question put to you? 

Mr. Stuart Bevan: I would submit that a strike is in restraint of trade 
and a lockout is in restraint of trade. 

Viscount Hatpane: These are not Trade Union matters; they may be, 
but they are not necessarily. 

Mr. Stuart Bevan: Not here. 
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Viscount Hanpane: The gas-stokers were not prosecuted as members of 
a Trade Union. 


Mr. Stuart Bevan: My learned friend refers me again to the Criminal 
Code in the Revised Statutes of 1906, Chapter 146, at section 498, which may 
provide the answer. I am sorry I have not had an opportunity of looking into 
this. Section 498 says: “Every one is guilty of an indictable offence and liable 
to a penalty not exceeding four thousand dollars and not less than two hundred 
dollars, or to two years’ imprisonment, or, if a corporation, is liable to a penalty 
not exceeding ten thousand dollars, and not less than one thousand dollars, who 
conspires, combines, agrees or arranges with any other person, or with any 
railway, steamship, steamboat or transportation company,—(a) to unduly 
limit the facilities for transporting, producing, manufacturing, supplying, storing 
or dealing in any article or commodity which may be a subject of trade or 
commerce; or, (b) to restrain or injure trade or commerce in relation to any 
such article or commodity; or, (c) to unduly prevent, limit, or lessen the manu- 
facture or production of any such article or commodity, or to unreasonably 
enhance the price thereof; or (d) to unduly prevent or lessen competition in 
the production, manufacture, purchase, barter, sale, transportation or supply 
of any such article or commodity, or in the price of insurance upon person or 
property. 2. Nothing in this section shall be construed to apply to combinations 
of workmen or employees for their own reasonable protection as such workmen 
or employees.” 


Lorp DunepIN: That is no answer. Section 498, which you have just read, 
makes a new offence in certain heads, and then says: As regards this new 
offence, so and so. 


Mr. Sruart Bryan: It seems to recognize that combinations of workmen 
for their own reasonable protection is a thing perfectly legal, that is as far as I 
can go at the moment. 


Lorp Dunepin: You are taken at a great disadvantage on that. I am not 
complaining, because this argument of Sir John Simon’s was quite new, and there 
is not a trace of it in the judgments in the Court below, and, as I said, you are 
ata great disadvantage; do not think I do not sympathize with you, because 
I do, but that does not enable me to swallow, because you are at a disadvantage, 
something that does not satisfy me. | 


Mr. Sruart Bevan: I may have an opportunity later of seeing if the section 
of the 1875 Act finds its way into any Canadian legislation. May I say that 
in my submission the considerations with regard to the law of conspiracy, the 
position of strikes and lockouts, is wholly irrelevant to the discussion in this 
case. If I am right upon that, that absolves me from the necessity of investi- 
gating the matter with regard to this later point that has been taken against me. 
Now my ground for submitting that is to be found in section 57 of the Industrial 
Disputes Act. Will your Lordships be good enough to look at it, that is section 
57 of the Lemieux Act? It goes further, in my submission, than dealing with 
strikes and lockouts, which, according to the other side, were matters of criminal 
law at the time of the passing of the British North America Act. It says: 
“Employers and employees shall give at least 30 days’ notice of any intended 
change”; this has been altered on page 30 by the amending Act, section 57, 
and I had better read the amendment: “Employers and employees shall give 
at least 30 days’ notice of an intended change affecting conditions of employ- 
ment with respect to wages or hours.” Now, stopping there for a.moment,. that 
deals with all cases, it places every employer and employee under this obligation 
to give 30 days’ notice, irrespective of the fact as to whether strike or lockout is 
in contemplation or not; it is a,very wide invasion of the civil rights of an 
employer or employee. 
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Viscount Haupane: I wish you would not go so fast; I want to see this, 
there may be nothing in it, but I want to see what the provisions of section 56 
say. It is drawn in such a way as to require careful consideration: ‘Provided 
also that, except where the parties have entered into an agreement under Section 
62 of this Act, nothing in this Act shall be held to restrain any employer from 
declaring a lockout, or any employee from going on strike in respect of any 
dispute which ‘has been duly referred to a Board and which has been dealt with 
under section 24 or 25 of this Act, or in respect of any dispute which has been 
the subject of a reference under the provisions concerning railway disputes in the 
Conciliation and Labour Act.”’ Does not that make it lawful, by implication, 
for employers to declare lockouts and for employees to go on strike? 

Mr. Sruart Bevan: I should have submitted so. 

Viscount HaLpANE: It is very important. It is in the form of a proviso. 
It looks rather as if it did. 

Mr. Sruart Bevan: It seems to recognize that there is legislation some- 
where. I may be able to find it, or there may be none. 

Viscount Haupane: It may be the draughtsman thought it was all that 
was necessary to put in that proviso; you see what I mean, Lord Dunedin? 

Lorp Dunepin: I see the point. 

Viscount Haupane: I daresay it is so unless this is drawn on the footing 
that they were getting rid of what was section 3 of the Act of 1875 in England 
in respect of strikes and lockouts anyhow. 

Mr. Stuart Bevan: Yes. 

Viscount Haupane: It looks to me like a proviso saying that the common 
law of England is not to affect this. 

Mr. Sruart Bevan: If I am right about section 57, it becomes really 
irrelevant to consider the law as to strikes and lockouts, conspiracy and so forth. 
Might I go to page 30. 

Viscount HALDANE: Section 57 again looks to me as if the draughtsman was 
assuming there he had said, or thought it was the law without even having 
said it, that it was perfectly lawful to strike or lock out. 

Mr. Stuart Brvan: Yes, it does. 

Viscount Haupane: The lockout is only one thing contrary to the pro- 
visions of this Act, a strike must be contrary to the provisions of this Act. 

Mr. Stuart Bevan: That is another observation to be made upon it. 

Lorp Dunepin: It is declaring a lockout or going on strike after there has 
been a Board. 

Mr. Sruart Brvan: If strikes and lockouts were illegal, one wonders what 
the necessity was for this particular piece of legislation or any legislation. 

Lorp Dunepin: Lord Haldane’s point is against you there. 

Mr. Stuart Bevan: Nowhere in the evidence is it suggested that there was 
any power of dealing with strikes or lockouts as being illegal combinations. 

ViscounT HaupANE: We ought to be perfectly clear about this. The first 
provision is important: “Provided that nothing in this Act shall prohibit the 
suspension or discontinuance of any industry or of the working of any persons 
therein for any cause not constituting a lockout or strike.” 

Lorp Dunepin: It does not stop a man who says: I am going to shut up 
business because I do not want to go on. 

Viscount Haupane: Or: I will not work for you any more, the workman 
may say. The proviso says, except where they have entered into an agree- 
ment; they may lock out or strike except where they have entered into an 
agreement under section 62; is that an agreement to agree to a Board? 
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Mr. Stuart Bevan: Section 62 is an agreement to be bound by the recom- 
mendations of the Board. 

Viscount Hautpane: What is the other provision? ) 

Mr. Sruart Bevan: Sections 24 and 25 are the Report of the Board. 


Viscount Ha.paNne: Very well. Then it says that provided that, except 
where they have entered into an agreement which is to bind them in this way, 
nothing in the Act is to be held to restrain a lockout or strike? 


Mr. Stuart BEvAN: Yes. 
Viscount Hatpane: It is quite true it is only negative there. 


Lorp ATKINSON: They may settle a strike or lockout under 56, but not if 
the strikers say: We will go on with it contrary to the agreement. That is the 
only kind of strike or lockout as far as I can see. 


Lorp Dunepin: If you had had this agreement and had gone before the 
Board and the Board made their report, then after that has all been done and 
it is hoped it will be settled up, if it has not, you may go on to strike or lock out? 


Mr. Stuart Bevan: Yes, and the Statute only recognizes or gives the right 
after the expiration of that period and the happening of those events, to cause 
a strike or lockout. 


Viscount Hautpane: It makes a criminal provision: if you violate the 
exceptions, that is to say, the exceptions under 62, or until the board acts. 


Lorp Dunepin: It makes a criminal provision if you, so to speak, strike too 
soon or lock out too soon. 


Mr. Stuart Bevan: Yes. 
Viscount Haupane: If you violate what is enacted in respect of civil rights. 


Mr. Sruart Bevan: A question then arises whether the section constitutes 
a crime by then participating in a strike or lockout. There is no power of 
imprisonment, it is simply a fine. It may be this does not come within criminal 
law in the true sense of the word “ criminal” at all. For the moment I am not 
dealing with that. I am assuming that all my learned friend has urged against 
me as to strikes and lockouts being illegal at the date of the passing of the Act 
in 1867 is irrelevant to this matter, and I will deal with that later. My first 
point is this, that the Act, by section 57, deals with things other than strikes 
and lockouts, and cannot be justified as being criminal law, because it deals with 
things that never have been and never could be within the meaning of criminal 
law. 


Viscount Hatpane: Let me get your first point. 


Mr. Sruart Bevan: My first point is that this law does not come within 
section 91, enumeration 27, because it deals with matters outside the criminal 
law altogether. 


Viscount HatpAneE: That is the point you have just been making. 


Mr. Stuart Bevan: Yes. I want to make it good by referring in terms 
to the language of section 57. | 


(Adjourned for a short time.) 


Mr. Stuart Bevan: Your Lordship will remember that under section 1 of 
the Lemieux Act on page 17: ‘Any dispute may be referred to a Board by 
application in that behalf made in due form by any party thereto; provided 
that no dispute shall be the subject of reference to a Board under this Act in 
any case in which the employees affected by the dispute are fewer than ten.” 
Then under the definition clause, which is on page 12, dispute includes various 
matters. You see various kinds of disputes; No. 7 is: “the interpretation of 
an agreement or a clause thereof,” so that if an employer has an agreement with 
10 of his workmen that they are liable to dismissal at a week’s notice, or that 
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they are to work an 8 hour day, any workman, there being not less than ten, 
affected by the construction of that agreement can apply to the Board. It 
extends to matters outside matters which are properly described as matters 
hae to the criminal law. Now will your Lordships look at section 57 of 
the Act! 

Lorp SALvEsEN: It is only such disputes as are likely to result in a strike or 
tockout. Reading section 21, which is the definition, it says that a dispute with 
regard to the interpretation of an agreement and affects ten or more may be 
referred to a Board. 

Mr. Stuart Bevan: Yes. 

Lorp Satvesen: And the provision with regard to it will be applicable. 

Mr. Sruart Bevan: Yes. I got that from the definition of “dispute” on 
page 12, which makes no reference to a dispute of such a character as threatens 
a strike or lockout. Section 5 on page 13: “Wherever any dispute exists between 
an employer and any of his employees, and the parties thereto are unable to 
adjust it, either of the parties to the dispute may make application to the 
Minister for the appointment of a Board of Conciliation and Investigation.” I 
think your Lordships will find that is the scheme of the Act throughout. Now 
may I come to section 57. 

Mr. CLrauson: Will my friend refer to section 17 before he goes on? There 
is to be a statutory declaration to the effect that a lockout or strike has taken 
place. 


- Mr. Sruarr Bevan: That is on page 15, and it says: “The application shall 
be accompanied by a declaration.” 


Lorp SALVESEN: That rather qualifies what you said, because it does seem 
that all the disputes are such as may lead to industrial trouble. 


Mr. Stuart Bevan: That is if the applicant for a Board feels he is justified 
in making the statement which I agree is to be a statutory declaration. 


Lorp SALVESEN: Yes. 


Mr, Stuart Bevan: Now I will go to section 57, which is on page 23, and as 
amended on page 30. This is the substantial view I am submitting that the 
provisions of this go far outside the region of criminal law, because it interferes 
with the civil rights of both employers and employees, which have no connection 
with the criminal law in any aspect: “Employers and employees shall give at 
least thirty days’ notice of an intended change’’—that is a provision as between 
employers and employees where the terms of the agreement, it is quite true, must 
involve 10 employees, but it affects the civil rights of employers and employees 
where the contract of employment in terms provides that the conditions of the 
employment may be changed from time to time at the will of the employer. 

Lorp SALvESEN: Will you assist me on a matter that is causing me some 
difficulty? Do you challenge the Trade Disputes Act of 1872? 

Mr. Sruart Bevan: Except as to its criminal provisions which are declared 
to be criminal provisions I challenge it. A great many of the provisions of that 
Act are as to the constitution of Trade Unions. 

Lorp SALVESEN: I rather fancied you must, because if you do not, if you 
admit the legality of the Dominion Parliament to pass an Act of that description, 
it seems to me to follow that they may qualify it by subsequent legislation on 
the same topic. : 

Mr. Stuart Bevan: I do take that Act as being ultra vires in many of its 
respects. 

Viscount Haupane: Your fourth proposition is that this is not an amending 
Act; it is an Act for other purposes? 
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Mr. Sruart Bevan: That is so, it is an Act which regulates the rights of 
masters and men; it declares what the position as between masters and men shall 
be notwithstanding that the terms of the agreement of employment set up a 
different state of things from that declared by the Act to be binding upon the 
parties. It is the broadest and most complete evasion of the civil rights of an 
employer and employee, and it purports to be from the very construction of the 
Act. When one looks at its structure it does not start off as a criminal Act 
does by declaring certain acts to be criminal and punishable by fine and imprison- 
ment. Then come the ancillary provisions which without that earlier provision 
of the Act would never have any effect. It says if you do not do the things you 
are called upon to do by this Act you shall be liable to a penalty to be imposed 
iz this particular case, and in that particular case. That is the sanction which 
the Act provides. 

Lorp SALvESEN: You have the civil right to combine. Then according to 
the law as it stood in 1867 this is conferring a civil right rather than withdrawing © 
it? 

Mr. Sruart Bevan: In my submission not. I am going to try and satisfy 
your Lordships in a moment that at the time of the passing of the Lemieux Act 
strikes were lawful, and strikes are not made lawful for the first time by the 
provisions of this Act. I will refer to it in a moment. My second contention 
which I shall have to elaborate further later on is, that it is not the position of 
things in 1867 which has to be looked at to determine whether this legislation 
or that is intra or ultra vires: you must look at the position when the statute, 
which is being attacked, was passed. Let me take an example. Civil rights 
within the province are matters that vary from time to time according to the 
particular legislation of the particular province, and what may have been a 
civil right in 1867 in the province may well have ceased to be a civil right in 
1906. Similarly there may be some civil rights created in the province by the 
Provincial Legislature after the year 1867, and to test the position as to whether 
at the time of the passing of the Lemieux Act civil rights are interfered with, 
one must look at existing civil rights at the date of the alleged interference, 
because it would be a matter of academic interest, to put it at the highest, to 
say whether any particular legislation in the year 1906 interfered with civil 
rights as they existed in 1867. I am coming back to that in a moment if I may 
develop my submission on section 57. Looking at page 30 for the moment, there 
is this interference created by the first three lines of the section. No matter 
what the contract between the parties is, 30 days’ notice at least must be 
given for a change of conditions. It has a tremendously wide scope. Supposing 
a workman were being employed in workshop A, and the master said: I am 
going to employ you in workshop B, that would be a change in the conditions 
of employment, and the workman would say: No, I must nave at least 30 days’ 
notice of your intention to transfer me to workshop B; it is making an alteration 
in the conditions of my employment; I am dissatisfied with it, and I shall apply 
for a Board. 

Mr. Ciauson: The words are “in respect of wages or hours”. 


Mr. Sruart Bevan: Yes, it is only another illustration. Supposing the 
contract of employment provided for the working hours each day to be such a 
number, 7, 8, 9 or 10, or whatever it may be, the employer from time to time 
shall decide that would be the contract between the parties, and the workman 
would be bound by the decision of his employer. This at once tears up the con- 
tract for 30 days at least and for longer, because ifthe Board sits after the 30 
days its report may be much more than the 30 days, the contract entered into 
by the parties is torn up and a new contract is substituted by the provision of 
the Legislature, and it goes on: “and in the event of such intended change result- 
ing in a dispute, until the dispute has been finally dealt with by a Board, and a 
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copy of its report has been delivered through the Registrar to both the parties 
affected, neither of those parties shall alter,” I am going back to page 23, the 
condition of employment with respect to wages or hours. That, in my submis- 
sion, is an invasion of civil rights in the province, but it does not end there. 

Lorp SALVESEN: That is only in the event of its being the result of a strike 
or lockout. 

Mr. Stuart Bevan: Yes, not in the event of the Local Authorities or the 
Minister of Labour certifying that a strike is likely, but in the event of one of 
the parties to the dispute saying that a dispute is likely, which is a very different 
thing. As a matter of fact the case must be judged by its particular facts, 
although if I succeed here the decision will be a far reaching one. In this case 
the evidence as I shall show your Lordships in a moment makes it very doubtful 
as to whether there would ever have been a strike at all. 

Viscount HaupANneE: If they say that was the purpose of this Act that may 
be used against it. : 

Mr. Stuart Bevan: Yes, but it shows what little value there is in the de- 
claration as to a pending strike. 


Viscount Hatpanr: It may be that this statutory provision has averted 
strikes. 


Mr. Sruart Bevan: I do not know about that, because a statutory provi- 
sion was invoked here when the appointement was made, the Board was restrained 
from sitting, and there has never been a strike. May I go on with section 57, 
because it does seem to me to be one of the utmost importance? Will your Lord- 
ships look at page 23, section 57? 


Lorp Atkinson: Assuming it was illegal to do this, and there is a statute 
saying you shall not do it for 30 days, is that criminal legislation? 


Mr. Sruart Bevan: If this legislation declares strikes to be illegal I might 
have more difficulty than presents itself to my mind at the moment. This Act 
has not declared strikes to be illegal, and, in order to invoke criminal law as a 
justification for this Act, in my submission the Act must declare strikes to be 
illegal, and it does nothing of the kind. Indeed it recognises the rights of the 
citizen to strike, and all the Act does in effect, in my submission, is to say that 
if you do a perfectly legal thing, which the criminal law allows, within the close 
season, within the 30 days, you shall be liable to a penalty. In my submission 
that is a direct interference with the civil right which is recognised by the law in 
Canada to strike, and to dispose of your labour as you think best. If the Statute 
provided that strikes were illegal that would be another matter. Such a case may 
arise when there is Dominion legislation declaring all strikes and lockouts to be 
illegal, or to be illegal unless first sanctioned by the Minister of Labour. That 
is @ criminal enactment declaring a certain act on the part of employers or 
employees to be illegal, but this Act falls short of that altogether. Throughout 
the whole of the 60 odd sections of the Act the legislation recognizes the strikes 
as being legal under the provisions of the Lemieux Act, and legal by reason of 
the provisions of the criminal code, because strikes are expressly excepted from 
the criminal! acts set out in the criminal code. 

Lorp Wrenspury: Either the prohibition or allowance of strikes is Dominion 
legislation or it is not? 

Mr. Stuart Bevan: Yes. 

Lorp Wrensory: Which do you say it is? | 

Mr. Sruart Bevan: I should think it was Dominion Legislation in exercis- 
ing the powers under section 91 (27). 

Lorp Wrensury: You say it is Dominion Legislation? 
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Mr. Stuart Bevan: Yes. 


ViscounT Hatpane: You must say so having regard to your first proposi- 
tion? | 


Mr. Stuart Bevan: Yes. 


Viscount Hatpane: And that the common law position was removed by 
the Act of 1872, because it is within the jurisdiction of the Dominion Parlia- 
ment to legislate with regard to strikes being legal or illegal. 


Mr. Stuart Bevan: This has not declared strikes to be illegal at all. It 
recognizes the right of the citizen to strike; it controls the action of the citizen 
in the exercise of his civil right to strike. 

Lorp Wrensury: Every legislation interferes with the rights of a citizen? 

Mr. Stuart Bevan: Yes. 

Viscount HaLpANE: You have to make sections 91 and 92 work somehow. 


Mr. Stuart Bevan: These are civil rights not within section 91. If it was 
within section 91 that would be another matter. I place no reliance upon inter- 
ference with section 91. My learned friend is pressed because he is endeavouring 
to bring it within section 91, because it is criminal law. If the Dominion Legis- 
lature had enacted that all strikes shall be illegal throughout Canada, I do not 
think I could have complained before your Lordships that that legislation was 
ultra vires, because it is creating a criminal offence; it is making a strike a crime. 
If it has said anybody guilty of striking shall be liable to imprisonment that 
would be criminal law. This is not criminal law in my submission at all, because 
it recognizes the right of the subject to strike, and what this particular legislation, 
the Lemieux Act, does, in fact, is to say: We recognize your right to strike; that 
is a civil right which you have; we are going to interfere with the exercise of that 
civil right to strike. It recognizes the right to strike, but suspends the exercise 
of that right. That is how I should put it. 


Viscount HALpANE: It makes a strike illegal sub modo? 
Mr. Stuart Bevan: Yes. 
Lorp ATKINson: There is a close time for striking. 


Mr. Stuart Bevan: Yes, but a strike is legal, because as soon as the close 
time has expired the interference with the civil right of the citizen to strike 
disappears. A strike is, after all, only the exercise of the liberty of the subject 
to dispose of his labour as he will. It is not only the question of the right to 
strike here, though that is my main contention. This Act, which is said to be — 
legislation with regard to criminal law, upon a little closer examination of section 
07, shows that it imposes all sorts of restrictions upon civil rights that in no 
sense can be regarded as having anything to do with criminal law. It is that 
which I am endeavouring to develop by reterence to section 57 on page 23. I will 
go on after the amended part: “ neither of the parties nor the employees affected 
shall alter the conditions of employment with respect to wages or hours, or on 
account of the dispute do or be concerned in doing, directly or indirectly, anything 
in the nature of a lockout or strike, or a suspension or discontinuance of employ- 
ment or work, but the relationship of employer and employees shall continue 
uninterrupted by the dispute”. So that the position would be this, and I must 
judge of the position by putting particular cases, that even if the person invoking 
the appointment of a board was able to make his statutory declaration as to 
the probability or the certainty of a strike, if a board was appointed, and after 
the appointment of the board the possibility of a strike dissappeared, none the 
less the two parties would be tied to their agreement; they would continue the 
relationship of employer and employee until the report of the board was issued. 
It is to be observed, and here, again, I am relying on this as supporting my con- 
tention that section 57 goes far outside anything that can be regarded as within 
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the scope of the criminal law, there is no penalty imposed, and I submit it is a 
direct interference with civil rights. | 


Lorp ATKINSON: What do you say about sections 58 and 59? 


Mr. Stuart Bevan: Section 58 only deals with employers declaring a lock- 
out; section 59 deals with employees going on strike; but the relationship of 
employer and employee provided for in section 57 is to be declared to continue 
uninterruptedly. He is exercising his civil rights, and it is not declared to be a 
criminal offence; it is not declared to be subject to a penalty, and yet my learned 
friend’s whole contention is that this act from beginning to end is an enactment 
relating to the criminal law which can only be tested by seeing whether that is 
so, and the result of a careful reading of section 57 shows that it does not attempt 
or purport to attempt to create a criminal offence; it imposes no penalty, but it 
creates a statutory interference with the civil right of the employer to continue 
the employment of his employee. That is only a subsidiary point. My main 
point is that it is impossible, taking a proper view of the statute, looking at 
its structure, having only at the end these penalties, which in certain cases are 
imposed as a sanction for the purpose of making the statute effective, it is im- 
possible to describe this as a criminal statute competent to the Dominion legis- 
lature to pass under section 91 of the act. That, again, is what we find in the 
Trade Unions Act of 1872. If it was a criminal act the heading would be: “An 
Act to amend and relating to the criminal law.” I am not going to trouble by 
further consideration to the scheme and structure of the act, but I do respectfully 
submit, if this statute was looked at in the ordinary way, to see whether it was 
a contribution to the criminal law of Canada, apart from the serious questions 
that arise under section 91 and section 92, could anybody describe this as a 
criminal statute? Supposing a division was set up between criminal and civil 
acts, in which column would this statute find its place? That, in my submission, 
is the answer to Sir John Simon’s point, which is a necessary point for his case, 
if he has to distinguish this case from your Lordships’ judgment in the Board 
of Commerce case. 

That, my Lords, leaves me to deal with the point which was so ably argued 
by my friend Mr. Duncan, that is, that it is the aspect of the Act which has to 
be looked at. If that is the true view, I suppose it can be said that this is 
hardly legislation which is not in the Dominion interest, taking all the enumer- 
ations of section 92. I suppose from one point of view the Dominion would be 
interested in having uniform legislation throughout the Dominion, and, therefore, 
it is insufficient in my submission that the subject matter of the legislation is not 
confined to one province only, but extends to all the provinces, and, in fact, my 
learned friend contends that these two sections must be read together, as if some- 
where or other in section 91 or in section 92, or by the combined operation of the 
two sections, there is an express or implied reservation that in all these matters, 
never mind whether they fall into section 92 or not, the moment they become 
of Dominion interest they must be treated as being within section 91. May I 
deal with that? Great importance attaches to the language of section 92. 

Lorp ATKINSON: A subject of the Dominion has an actual interest in the 
legislation? 

Mr. Stuart Bevan: Certainly. 

Lorp DuneEpIN: Does not it become a pure question of degree? 

Mr. Sruart Bevan: I submit we get assistance from the terms of section 92. 
It provides: “ That the provincial legislature may exclusively make laws in 
relation to matters coming within the classes of subjects next hereinafter 
enumerated.” 

Lorp WRENBURY: Each is expressed to be exclusive of the other? 

Mr. Sruart Bevan: Yes, I do not attach too much importance to that. 

ViscounT Haupane: That was the origin of the doctrine of aspects. 
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Mr. Sruart Bevan: Yes. One of the enumerations in section 92 in express 
terms recognises that the conduct of local works and undertakings or the regu- 
lation of local works and undertakings may be of Dominion-wide interest, and in 
that case express provision is made. I am referring to head 10 of section 92, 
which seems to throw some light upon the intention of the legislature. Among 
matters exclusively given to the provinces is head 10 of section 92: “ Local 
works and undertakings other than such as are of the following classes: (A) Lines 
of steam or other ships, railways, canals, telegraphs, and other works and under- 
takings connecting the province with any other or others of the provinces, or 
extending beyond the limits of the provinces; (B) Lines of steam ships between 
the province and any British or foreign country; (C) Such works’—here is 
the Dominion-wide interest expressly provided for— “as, although wholly 
situate within the province, are before or after their execution declared by the 
Parliament of Canada to be for the general advantage of Canada or for the 
advantage of two or more of the provinces.”’ It is only in the case of local works 
and undertakings that in certain circumstances the right is given to the Dominion 
Parliament to take them out of section 91. I pray that in aid, because in no other 
case is that right given to the Dominion Parliament, and the legislature, in the 
case of local works and undertakings, transport, railways and steam ships, 
recognises that, though primarily they are of local interest, and are local works 
and undertakings that should be assigned to the province, nevertheless they may 
have assumed such an importance from a Dominion point of view that they are 
to be taken out of section 92 and treated as if they were in section 91. I rather 
gathered from your Lordship that it might be said that the fact of finding the 
exceptions under head 10 was partly against my submission or idea of it. 

Lorp Wrensury: It is another indication that the Dominion Parliament is, 
as between the two, the greater; they are mutually exclusive. 

Mr. Stuart Bevan: Yes, but when one finds one in a particular enumeration 
out of sixteen the event of the topic becoming one of Dominion-wide importance, 
being recognised, you do not find such a recognition under any other heads. That, 
I submit, is material to my statement. 

Viscount HaupANE: I think the case discussed in Hodge v. The Queen was 
this. The province had regulated the liquor traffic by setting up all sorts of 
subordinate restrictions. It was declared by this board that that was in the 
exclusive control of the province, notwithstanding what was decided in Russell 
v. The Queen, and when the Dominion went on to try to get rid of this by getting 
that kind of restriction the provinces said merely in one case it was declared 
by this board that that was ultra vires. 


Mr. Stuart Bevan: Yes. 

Viscount Haupane: It is not everything -that is good for more than one 
province; it must be something within the meaning of head 10, where it refers 
to a work wholly situated within the province, which is declared to be for the 
general advantage of Canada. 

Mr. Stuart Bevan: Yes. 


ViscouNT HaLpANE: Supposing they set up in Canada a Cordite Factory 
to supply ammunition for the whole Dominion, Ottawa might say: That is for 
the advantage of Canada, or more than one province. 

Mr. Stuart Bevan: May IJ take an example nearer home. May I take local 
electricity works? 

MiSCOUNE HauLpANE: You might set up a generating station for two prov- 
inces? 

Mr. Sruart Bevan: Yes. Clause (C) of head 10 is “Such Works ” — 
that is local works and undertakings, I suppose, of any character — “ as, although 
wholly situate within the province, are before or after their execution declared 
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by the Parliament of Canada to be for the general advantage of Canada or for 
the advantage of two or more of the provinces.” 


Viscount Hatpane: Supposing a river was flowing through a province and 
furnishing a lot of power, and then goes through another province. The river 
flows through the first province and furnishes generating power, a great deal 
more than is necessary for the purposes of the province, could not Parliament 
say: This is a work set up for the benefit of two or three provinces, and we shall 
declare it so? 


Mr. Sruart Bevan: Yes. That case is expressly provided for. There is 
to be a declaration by the Parliament of Canada that it is for the general 
advantage, and until they do that I submit it is quite clear from section 92 and 
particularly from the words of head 10 (C), that there is no power to legislate 
so as to interfere with any of the matters or trench upon any of the matters in 
section 92. Ihave admitted, and I have never attempted to argue this case other- 
wise, that if you find a subject within both enumerations, the Dominion rights 
prevail. That is why my learned friends have been so anxious to bring in the 
criminal law, an aspect which had not occurred to me, though I might have dealt 
with it incidentally, to be the position under section 91. Property and civil rights 
in the province are liable to be interfered with every day. When one looks at the 
enumerations of section 91 one sees at once how the industrial sections fall very 
largely to be dealt with by the Canadian Government. Your Lordships see in 
section 91 the postal services, banks, criminal law and Dominion railways are all 
given to the Dominion Parliament, and incidentally they could deal with the 
labour situation on Dominion Railways or in the shipping trade. 

Now, may I go to another branch of the argument. The regulation of 
labour and the prevention of strikes, even though it involves trenching upon civil 
rights in the provinces, is one which has become a Dominion-wide matter, which 
can hardly be supported when one sees what a very wide and effective hand the 
Dominion Parliament has over all this, owing to the enumerations of section 91. 
Your Lordships will remember the case of The Attorney General for Canada v. 
The Grand Trunk Railway Company, in 1907 Appeal Cases. 


Viscount HaLpANE: That was with regard to railways? 


Mr. Sruart Bevan: Yes, and this is very relevant, I submit, on the question 
of the Dominion-wide importance of the topic legislated for by the Lemieux Act. 
The whole of the railway labour question falls to be legislated upon by the 
Dominion Government by virtue of enumeration 10 of section 10, the one I have 
been dealing with upon another branch of my submission: “‘ Lines of steam or 
other ships, railways, canals, telegraphs, and other works and undertakings con- — 
necting the province with any other or others of the provinces, or extending 
beyond the limits of the province”. Those are assigned back from section 92 
to section 91. Therefore, the whole of the labour situation, as is shown by the 
contracting out case, which is a decision of your Lordships’ Board, and the whole 
of the legislation with regard to labour unrest falls to be dealt with by the 
Dominion Government, and yet, when one comes to look at the Lemieux Act, at 
page 12, of the Appendix, it says that employer means any person, and so on, 
including railways. That is in the Joint Appendix at page 12 under the definition 
of employer: “ Employer means any person, company or corporation employing 
ten or more persons and owning or operating any mining property, agency of 
transportation or communication, or public service utility, including, except as 
hereinafter provided, railways” and so on. That I think is the only part of the 
act I am not challenging, if it is confined to Dominion railways IT am not chal- 
lenging the right of the Dominion to legislate for Dominion railways with respect 
of the labour aspect of the railway organization; that they are entitled to do 
under section 92, 10 (A). 
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Lorp Satvesen: That would mean you would say this Act would be saved 
so far as it regarded the Dominion Railways? 

Mr. Stuart Bevan: Yes. 

Lorp Satvesen: That is, the Railways not operating entirely within one 
Province? 

Mr. Stuart Bevan: Yes, I concede that, but they do not get that because it 
is criminal legislation; they do not get it because it is trade or commerce, they 
get it under the express reservation to them of Dominion Railway Legislation, 
which has been held in 1907 Appeal Cases to deal with such industrial matters 
as the right of employees to contract out. 

Now while one is on sections 91 and 92 there is another matter that was 
raised in my learned friend Mr. Duncan’s argument that I desire to deal with; 
he drew attention to section 92 and to the last enumeration No. 16 “Generally 
all matters of a merely local or private nature in the Province”, and contended 
and cited authority to your Lordships for it, that number 16, when regarded with 
any of the other preceding 15 enumerations, was exclusive, that they were all 
exclusive the one of the other. I agree with regard to 16 and any one of the 
numbers from 1 to 16, but from 1 to 16 are not mutually exclusive. 16 would 
be local matters not precisely dealt with under numbers 1 to 15 but dealing with 
numbers 1 to 16, and applying the present case my contention is it comes under 
at least three of those enumerations. 

Lorp Wrengury: You say No. 16 ought only to be looked at on the word — 
“Generally”; you may say we have hitherto detailed specific matters, now we 
add “generally”. 

Viscount HALDANE: Yes, not restricted but sweeping up. 

Mr. Stuart Bevan: I cannot say, taking the one we have heard so much of 
in this case ‘property and civil rights within the Province”, I can bring myself 
under that and also 16, because 16 refers to matters not specifically dealt with 
in numbers 1 to 15. 

Lorp ATKINSON: It sweeps up. 

Mr. Stuart Bevan: It sweeps up. It does not prevent me from presenting 
my case that I come under section 92 either under 8 or 10° or 13, or under all 
three of them; that is my submission, that I come under all three of them, that 
it is not only an interference with property and civil rights in the province, but 
it is an interference with Municipal Institutions in the Province, and local works 
and undertakings. 

Viscount Hatpane: I think “the imposition of punishment by fine, penalty 
or imprisonment” for infraction of a Provincial law. 

Mr. Stuart Bevan: Yes, I am obliged, that is No. 15 as well. Having sub- 
mitted that point I am really indifferent as to what head I come under as long 
as I find somewhere in Section 92 an umbrella. I have perhaps put No. 13 more 
to the forefront than I ought, but I venture to submit it is very important. Any 
one of them is equally important. Here was a Municipal Institution. 7 

Lorp ATKINSON: It is a local undertaking. 

Mr. Sruart Bevan: It is a local undertaking which is outside the class of 
those local undertakings which by that exception in enumeration 10 are thrown 
back into section 91. 

Lorp Satvesen: Not dealing with a Municipal Institution as such. 

Mr. Sruart Bevan: I am dealing with that quite shortly. Here we are a 
Municipal Institution carrying on this work; The Municipal Institution is the 
creation of the Provincial Legislature. Is it to be said in a case like that, all 
the Provincial Legislature can do is to create the Municipal Institution, but that 
the rights and obligations and powers of the Municipal Institution, the creation 
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of the Provincial Legislature, are to be determined by Dominion Legislation? 
I submit not. When the creation of Municipal Institutions is given to the 
Provincial Legislature surely the powers and rights of the Institution are to be 
defined by the Legislature that creates them. It is an impossible sort of thing 
that one Legislature should create an Institution and another Legislature should 
say what powers that Institution should have, and my submission is that I come 
here within “Municipal Institutions”. 

Lorp SALtvesEN: The powers that are interefered with here, you say, are 
those that flow from the Common Law Statute from the creation of this Institu- 
tion as a Municipal one? 

Mr. Stuart Bevan: The powers as to the Municipal Institution are with 
reference to the terms of employment of their workmen, among other things: 
they have power to employ workmen, and, I submit power to decide what they 
will pay the workmen and the conditions of employment as between themselves 
and those workmen; that is a civil right; it is a right that every citizen has, and 
a right that every Municipal Institution has. 

Lorp Satvesen: How are they different from any ordinary employer in this 
respect? 

Mr. Stuart Bevan: They could not do anything that is contrary to the 
Criminal Law; that I should not suggest for a moment; but when the Provincial 
Legislature has the right to create the Municipal Institution it has the right 
to say what that Municipal Institution shall do, and the means by which it shall 
do it as long as there is an enforcement of any provision of any Criminal statute. 

Viscount Haupane: It looks as if the Dominion Legislature legislating here 
had assumed that the employers might lock out and the workman might strike, 
and they said, if we set up this Board we impose a restriction as to title to lock out 
which is to become operative under certain conditions. 

Mr. Stuart Bevan: They might just as well say, if this legislation is open 
to the Dominion Legislature, there is great industrial unrest, or always a chance 
of great industrial unrest, and we think things will be much easier if no one was 
to be employed for more than 6 hours a day, it would tend to relieve the position 
and everything would go much more smoothly; that, in my submission, would be 
an invasion of civil rights. 


Viscount HaLpANE: They may have thought, as was thought at the time 
of the gas stokers’ strike, that the law is obsolete, the general provisions of 
English Common Law against strikes and combinations, just as they thought 
here, that the Act of 1871 had done all that was necessary, and they may have 
thought it was absolute and just, supposing it was a construction upon the 
hypothesis that there was not a general right. 


Mr. Stuart Bevan: I have had an opportunity of looking at it with the 
assistance of my learned friend Mr. Duncan, and I think he will check me if I 
am wrong, he takes the view with regard to the question of combination of 
workmen and employers and whether they are legal in Canada that I am bound 
to submit to your Lordships. As far as the limited time at one’s disposal for 
research has gone I have been unable to discover that there is any Canadian 
enactment reproducing the terms of section 3 of the Trade Unions Act of 1871. 
Sections 496, 497 and 498 of the Criminal Code would seem to deal with the 
matters sufficiently for our purposes to-day, and would seem to establish that 
before the passing of the Lemieux Act a strike was not illegal. 


Lorp Dunepin: It might be said to your comfort, there was a strong body 
of opinion that at common law a combination was not indictable as for a con- 
spiracy, if it did not lead to or was not with a view to the breaking of contracts, 
and that was the prevailing view taken in the case of Allen v. Flood. 
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Mr. Stuart Bevan: Yes. 


Lorp Dunepin: It is possible your Canadian lawyers may have taken that 
view. 

Mr. Sruart BevAN: I am very much obliged to your Lordship for that re- 
minder; I had forgotten it for a moment. I really think the Code carries it 
further, because section 498 deals with penalties for conspiracy. May I read 
the section in full, because this is important. I wish to establish, if I can, that 
at the date of the passing of the Lemieux Act, a strike was a lawful thing, and 
it is not only by certain provisions of the Lemieux Act that a strike is a lawful 
thing. . | 

Lorp ATKINSON: You have a better title than the legality now. 


Mr. Sruart Bevan: A better title than the Lemieux Act. Section 498 says: 
“Every one is guilty of an indictable offence and liable to a penalty not exceed- 
ing four thousand dollars and not less than two hundred dollars, or to two years’ 
imprisonment, or, if a corporation, is liable to a penalty not exceeding ten thou- 
sand dollars, and not less than one thousand dollars, who conspires, combines, 
agrees, or arranges with any other person, or with any railway, steamship, 
steamboat or transportation company,—(a) to unduly limit the facilities for 
transporting, producing, manufacturing, supplying, storing or dealing in any 
article or commodity which may be a subject of trade or commerce; or (b) to 
restrain or injure trade or commerce in relation to any such article or commodity ; 
or, (c), to unduly prevent, limit, or lessen the manufacture or production of any 
such article or commodity, or to unreasonably enhance the price thereof; or, 
(d) to unduly prevent or lessen competition in the production, manufacture, 
purchase, barter, sale, transportation or supply of any such article or com- 
modity, or in the price of insurance upon person or property. 2. Nothing in this 
section shall be construed to apply to combinations of workmen or employees for 
their own reasonable protection as such workmen or employees”. Now reading 
that with (b), which creates or makes it a criminal offence to restrain or injure 
trade or commerce in relation to any such article or commodity, one finds that, 
even where trade or commerce is restrained or injured, the section shall not be 
applicable to combinations of workmen or employees restraining or injuring 
trade or commerce, for their own reasonable protection as such workmen or 
employees. I think the only difference in the result is that it must be done 
reasonably. 


Viscount Hapane: It is not affirmative, it is not repealing any existing 
law, but you say it is only a Code and it recognizes what may be done. 


Mr. Sruart Bevan: Yes. My submission is that, having regard to section 
498, subsection 2, ‘‘ Nothing in this section shall be construed to apply,” a prosecu- 
tion for conspiracy or striking of workmen must necessarily fail and they could 
not be convicted; something must turn on whether there was reasonable protec- 
tion affecting the position. It is not if they had reasonable ground for supposing 
it is for their protection, but for their own reasonable protection. 


Lorp DunepiIn: I am not inclined to agree with you there. It seems to 
me the subsection only means you shall not bring a prosecution under this section 
if the subsection applies, and, therefore, you have got to go the whole length of 
saying that no prosecution for conspiracy here, apart from the common law, 
could ever be brought unless you brought it within the provisions of the section. 


Mr. Sruart Bevan: Section 498. 


Lorp DunepIn: That I do not follow. It seems to me you might have 
prosecutions quite apart from that. The provisions of the section necessarily 
create a new offence. Suppose the first part of the section had never been passed 
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at all. You have to say no such thing as a prosecution for criminal conspiracy 
would ever be possible at all; that I cannot follow. 


Mr. Stuart Bevan: I appreciate your Lordship’s criticism. 


Lorp Atkinson: In this Code you have a number of these things dealt 
with, and then the workmen are exempted if they have reasonable excuse. 


Mr. Stuart Bevan: I am obliged. Your Lordship will observe this, that 
if a prosecution were instituted against strikers for conspiracy, they would be 
charged with conspiring to injure trade or commerce in relation to certain 
articles or commodities. 


Lorp Atkinson: If they said: The wages are too low, we want an increase, 
and if we do not get it we will do the particular thing—our wages are low and 
we strike in order to get an increase 


Mr. Stuart Bevan: We stop the output of a certain commodity which 
injures commerce in that commodity. It is recognized in the evidence that the 
effect of the occurrence of a strike is to diminish trade and commerce, it does 
not need evidence to show that—so that it would be very difficult, I respectfully 
submit, to suggest a plainer case of workmen striking for increase of wages 
with the result that the manufacturer of a particular commodity was interfered 
with, and it would be impossible, I submit, to obtain a conviction under the 
Criminal Act against those workmen for striking. 


Lorp ATKINSON: Does the Code say anything as to no offence save those — 
dealt with? 


Mr. Sruart Bevan: No; section 10 of the Code says: “ The criminal law 
of England, as it existed on the seventeenth day of September, one thousand 
seven hundred and ninety-two, in so far as it has not been repealed by any Act 
of Parliament of the United Kingdom having force of law in the province of 
Ontario, or by any Act of Parliament of the late province of Upper Canada, or 
of the province of Canada, still having force of law, or by this Act or any other 
Act of the Parliament of Canada, and as altered, varied, modified or affected by 
any such Act, shall be the criminal law of the province of Ontario.”’ So that the 
English common law, which of course would govern the position in the year 
1792, as affected by section 498 of the Code, would be the law relating to con- 
spiracies at the date of the passing of the Lemieux Act in Canada. 

Lorp Arxinson: There is a very awkward consequence under that; if a 
Statute was passed in England altering the common law in any respect, then do 
you say this Act would extend the unaltered common law to Canada or the 
common law altered by statute? 


Mr. Sruart Bevan: The unaltered law. The only statute to alter the 
common law would be an Act of Parliament of the United Kingdom having the 
force of law in Canada. 


Lorp ATKINSON: That must be so. It looks very much as if in section 
498 (2) the Legislature thought that workmen might combine for any ordinary 
- purpose. 

Mr. Sruart Bevan: Yes, and that seems to be recognized by the language 
of the Lemieux Act, not enacting it for the first time, but recognizing the effect 
of section 498, and section 498 contemplated the English common law as it 
stood in 1792. 

Lorp Arxinson: If they did injure trade or commerce provided they had 
reasonable excuse, that is not a criminal offence. 

Mr. Sruart Bevan: For their own reasonable protection; that is very 
wide. That, as I say, seems to have been recognized by the framers of the 
Lemieux Act, and if strikes were illegal in Canada, contrary to my submission, 
on the effect of section 498, it is a little difficult to understand the provisions 
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of the Lemieux Act, they would be quite unnecessary; if they were illegal 
they would not be stopped by a Board of Conciliation and an inquiry, and by 
a Report at the end of the Inquiry, upon the issue of which the strike may be 
resumed if in fact a strike was illegal. It is on this ground, I submit, that 
before the Lemieux Act came into operation that was so; there was the Act 
passed in 1892, long before the passing of the Lemieux Act. 


Lorp ATKINSON: These particular provisions are reproduced from an Act- 
passed in 1892. 


Mr. Stuart Brvan: I am obliged. With regard to the evidence, my friend 
Mr. Duncan referred your Lordships to certain passages in the evidence, but 
I am not going to deal with it at any length. There are one or two things I 
should like to draw attention to in the cross-examination of the Minister of 
Labour, Mr. Murdock. His cross-examination begins on page 92. Your Lord- 
ships will remember that one of the justifications sought for by the Respondents 
for the passing of this Act was the fact that, at the time the particular Board 
in this case was applied for, the Canadian militia were busily occupied in 
another province in regard to a strike there, steel workers who are not within 
the Act, and that is the explanation why one of the enumerations that they 
claim to come under in section 91 is No. 7: “ Militia, military and naval service 
and defence.” At first sight that seems rather remote from the topic under 
discussion, but my learned friend relied on that position, that it was necessary 
for I suppose the proper disposal of the militia at this crisis that the Board 
should be granted. Mr. Murdock is cross-examined on page 92 at line 40. 
This goes to emergency as well: “ Have you found in the City of Toronto 
Labour Unions unreasonable or revolutionary? (A) I lived here for about 20 
years, and observed them to be about as intelligent and law-abiding and steady 
as can be found anywhere. (Q) It would take a good deal to move them from 
their usual conduct? (A) It would take a real reason. (Q) The Nova Scotia 
strike itself was in the end settled without bloodshed, was it not? (A) I think 
so. (Q) And the coal miners there returned to their duties in obedience to 
their contract under the direction of their leaders? (A) Yes. (Q) And in 
Drumheller did you have any serious revolutions? (A) No. They went back 
to work in a couple of days on the instructions of Mr. Sherman and other 
officers. (Q) You had no special fear for Toronto on account of those two 
strikes? (A) There was no undue or serious alarm, as may have been indicated 
at any time. (Q) In Toronto or in Ontario? (A) No.” He is asked about 
the available forces. He is asked: “(Q) Do you think if the militia did not 
turn out when ordered that we have not enough police to make them turn out? 
(A) You might have. (Q) The police in Toronto can keep order under all 
ordinary conditions? (A) Very effectively, I understand. (Q) And there are 
Provincial Police, as well. (A) Yes. (Q) And any wrongful acts would be 
promptly suppressed? (A) They would, I hope, be taken care of. (Q) And you 
think they would be taken care of? (A) Yes, I think so. (Q) Do you give 
the existence of a strike in Nova Scotia and Drumheller as the reason for giving 
this order for a Board of Conciliation that you would not otherwise have made? 
(A) Not altogether; I have only mentioned that as a part of the conditions that 
existed at the time. (Q) But those were present at the time, and actuated you 
in giving the order? (A) I had to have in mind all these matters. (Q) You 
did have them in mind? (A) Yes. (Q) But you say those were not your only 
reasons? (A) No.” Then my Lords there is the question as to whether a strike 
was threatened at the time the Board was applied for, and on page 96 the 
Minister of Labour is asked about a telegram to Mr. Gunn who was the spokes- 
man of the Union, the Plaintiffs’ witness, sent him on June 29. Now June 29 
was seven days after the application for the Board. The application was dated 
the 22nd. Your Lordship remembers section 15 of the Act, to which Mr. Clauson 
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drew attention, provided for a statutory declaration that a strike was probable, 
and that a Board would probably avert the threatened strike, and here Mr. 
Gunn puts the position quite plainly in his telegram to the Minister of Labour 
on page 96, line 25: “The Minister of Labour, Ottawa, Ontario ”—it is dated 
June 29, 1923—“ Toronto Hydro Electric operating officials using coercion on 
men to get them to say if they will go on strike Saturday. No strike as yet been 
threatened by men. Men feel that coercion is an attempt to make them drop 
application for Board. Please take up with Hydro Commission and see if 
action can be stopped.” That shows that the position was not critical at this 
time, if seven days after the Board was applied for they did that. My friend 
says he thinks, I do not so read it, that has reference to another strike. I am 
not sure about that, it says: “Toronto Hydro Electric operating officials using 
coercion on men to get them to say if they will go on strike Saturday. No 
strike as yet been threatened by men.” That is the passage I rely on, and I 
- submit is sufficient for my purpose to say, it does not indicate that the national 
position in Toronto at that date seven days after the Board was applied for, 
was acute. On page 60 at line 20 the learned trial judge says: “ He ”—that is 
the witness, Gunn—‘“said they agreed that rather than offend public opinion at 
the time they would not strike.” It does not look as if there was any case of 
emergency made out. 


Lorp ATKINson: I suppose most people admit the Canadian system such 
as it set up would be perhaps more convenient and more effective, but that is an . 
entirely different thing from saying that the respective provinces could not on 
their own behalf set up a system which would be adequate. 

Mr. St. art Bevan: Yes, and there is a great deal to be said for the prefer- 
ence—that is not dealing with sections 91 and 92, but as a matter of business of 
the provinces interested; I should have thought there would be a good deal to be 
‘said for the provincial legislature, which would be in touch with provincial feeling, 
and have their hand on the pulse of things, being better able to deal with the 
matter. 

Viscount Haupane: In all those labour disputes the stopping of a strike 
depends a good deal on whether the Minister can get alongside the men, and 
whether he knows them, and can talk to them as familiar friends; you have a 
better chance of that if you are all local than if you are spread over a huge 
Dominion? 

Mr. Stuart Bevan: Yes. 

ViscounT Haupane: After all, Canada is more than 3,000 miles from one 
side to the other, and it is not very easy for a labour minister to be in touch 
with everybody. 


Mr. Stuart Bevan: No, my Lord, and, of course, we do find that the 
Government of Ontario has passed similar legislation, and is alive to the position, 
and intended to deal with it. A good deal of criticism has been levelled at the 
Government of Ontario. 


Viscount Hatpane: They apparently omitted the fine provision possibly 
purposely. It has been a question whether that should be enforced, and I 
understand in Canada it has been enforced very little. 


Mr. Stuart Bevan: One apprehends, if one may surmise, the reason why the 
provision of the Ontario Act has not been invoked is because there has been this 
other statute, the Dominion statute, and as a matter of convenience if the 
Dominion is operating one statute the province cannot very well operate an- 
other, and that may be the reason why one of the other provinces who had some 
industrial disputes act either did not renew it — it was passed to operate for a 
eertain time —or repealed it, I do not know which it was; that may be the 
practical reason not affecting in the least in my submission the position to-day 
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as to whether the statute is intra vires the Dominion Parliament, or ultra vires 
the Dominion Parliament. That brings me to the last matter I desire to deal 
with. In my submission the complete answer to the respondents argument is 
afforded by the judgment in the Board of Commerce case. Your Lordships will 
remember how the points here were raised there, “trade and commerce”, 
“ eriminal law”, not in the aspect in which Sir John Simon presents it, I have 
dealt with that; the reason for the new aspect is, I submit, afforded by the 
exigencies of the case created by the Board of Commerce case decision; “ trade 
and commerce ”, “ criminal law ”, ‘national emergency ”, which in my submission 
is only another way of putting Dominion-wide importance. In that case if 
Dominion-wide importance is to be given effect to, and the aspect of the legis- 
lation has to be looked at, one would have thought there would, at any rate, have 
been a good deal more to be said for the point than in the present case. Each 
province here is fully capable of dealing with its industrial situation. I am 
leaving out of account what must be the position if a national crisis arises, | 
emergency legislation, but in this legislation which is directed to all sorts and 
conditions in the specified industries which is not to apply to meet a particular 
emergency but to apply for all time, or at any rate till the statute is repealed, it 
is very difficult to see that there was even as much Dominion-wide interest as in 
the Board of Commerce case, the profiteering case. One can see it there if 
Dominion-wide interest is the test, because the food-producing provinces would 
probably be more reluctant to legislate against the abuse which was aimed at 
than the food-consuming provinces, and it might have been said with more force 
there than possibly here: Oh, provincial legislation would not avail, the thing 
has passed such dimensions that the Dominion has had to legislate; what would 
have been the good of three or four provincial legislatures dealing with the food 
problem when in the food-producing provinces the legislation set up ignored the 
critical situation of the country altogether; I do not say it would be correct; I 
submit it would not have been at all, but there is a good deal more to be said for 
Dominion legislation in such a case as that if the legislation of different prov- 
inces would be different, than there is to be said here, where the interest of all 
the provinces in industrial disputes would be the same, namely, to allay them by 
such sedatives as there were easily available. In my submission, putting aside 
the question of criminal law in the wide aspect which I have dealt with, and, I 
hope, satisfied your Lordships can have no application here, this case is, I 
submit, concluded by the Board of Commerce case. 


Viscount HaupaNne: Their Lordships will take time to consider the advice 
they will humbly tender to His Majesty. 
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X.—CON STITUTIONALITY OF INDUSTRIAL DISPUTES INVESTIGA- 
TION ACT UPHELD BY COURTS OF THE PROVINCE OF 
QUEBEC IN 1912-1913 


Legal proceedings involving the constitutionality of the Industrial Disputes 
Investigation Act were instituted in 1911 in the courts of the province of Quebec, 
the case being heard by Mr. Justice Lafontaine, of the Superior Court of 
Quebec, and, upon appeal, by the Court of Review of the Montreal District, the 
judgment in each case upholding the validity of the statute. Following is a 
brief statement of the preliminary circumstances of the case and the texts of the 
various court judgments. 

An application was made in June, 1911, by the employees of the Montreal 
Street Railway Company for the establishment by the Minister of Labour of a 
Board of Conciliation and Investigation to deal with a dispute relative to 
alleged dismissals and discrimination on the part of the company against mem- 
bers of the street railway employees’ union. The application being held to meet the 
requirements of the statute to a reasonable degree, a Board of Conciliation and 
Investigation was established in due course, constituted as follows: the Honour- 
able Mr. Justice Fortin, of Montreal, Que., Chairman; Mr. J. L. Perron:) KC} 
barrister, of Montreal, Que., appointed on the recommendation of the employer, 
and Mr. Charlemagne Rodier, barrister, of Montreal, Que., appointed on the 
recommendation of the employees. 

On August 15, as the board was about to commence its inquiry, the chair- 
man was served with a petition for a writ of injunction asking that proceedings 
before the board should be forbidden by the courts as being ultra vires, the 
petition in question being presented on behalf of the Montreal Street Railway ~ 
Company. The board refrained from proceeding with the inquiry and the 
Department of Justice was requested by the Minister of Labour to guard the 
interests of the department in the matter. On October 27 the chairman of the 
board was served with a copy of a judgment of the Honourable Mr. Justice 
Charbonneau, of the Superior Court, Montreal, authorizing the granting of a 
writ of prohibition against further procedure by the Boad until final judgment 
had been rendered on points raised in its petition by the Montreal Street Rail- 
way Company, which, among other things, questioned the constitutionality of 
the Industrial Disputes Investigation Act, 1907, under which the board had 
been established. 


Mr. Justice CHARBONNEAU’S DECISION 


The text of Mr. Justice Charbonneau’s judgment was as follows:— 

The court, after hearing the parties on the motion asking that a Writ of 
Prohibition be issued against the defendant board to prevent it from proceeding 
in the above mentioned matter; 

Considering that, among other means invoked by the applicant in support 
of its request, it is alleged that the Industrial Disputes Act, 1907, is uncon- 
stitutional, and not within the power of the Parliament which passed it; 

Considering that, in spite of the opinion of this court being against the 
claim put up by said applicant on that point, it is in the interest of justice that 
this matter be further argued; 

Allows the issuance of the writ asked for, and declares that the statu quo 
order granted on August 15, 1911, by the Honourable Mr. Justice Pagnuelo, 
and since continued, remains in force until final judgment. 


JUDGMENT BY SUPERIOR CourT OF QUEBEC 


On November 11, 1912, judgment was given by Mr. Justice Lafontaine, of 
the Superior Court on the further aspects of the case stated in Mr. Justice 


i 
i 
; 


206 


Charbonneau’s decision. This judgment was rendered by Mr. Justice Lafon- 
taine in the following terms:— 


The Montreal Street Railway Company, Plaintiff, vs. the Board of Conciliation 
and Investigation et al, Defendant, and the Hon. T. W. Crothers, Co- 
Respondent. 


The court, after hearing the parties through their counsel, as well as their 
witnesses, on the merits of this case: after examining the procedure and exhibits 
produced, and after deliberating; 

Whereas, the plaintiff asks for a “ Prohibition Order” against the Board of 
Conciliation and Investigation composed of the Honourable Mr. Justice Fortin, 
Mr. Charlemagne Rodier and Mr. Joseph Léonide Perron, both barristers of the 
city of Montreal, appointed under the Industrial Disputes Investigation Act, 
1907, to inquire into a dispute between said company and several of its employees, 
and against Valérie Langevin and J. A. Blouin, the applicants, who have asked 
for the appointment of said board, giving as their ground the following two 
causes, to wit:— 

1. That the said Industrial Disputes Investigation Act, 1907, passed by the 
Federal Government is unconstitutional, as the object matter of said Act is 
exclusively under the jurisdiction of the legislature of this province; 

2. That the forms prescribed for the appointment of said board have not 
been complied with, and the decision of the minister appointing said board is 
irregular and illegal. 

A third ground, to wit: That the said Act does not apply in this case, and 
that the law that might apply was the Conciliation and Labour Act, con- 
cerning disputes relating to work on railroads, having been renounced at the 
hearing. 

Whereas, the co-respondent, the Honourable the Minister of Labour, has 
answered with a plea which is a denial of the statement of action, and specially 
adds that the Board of Conciliation and Investigation not being an inferior 
court subject to the supervision orders and control of the Superior Court, there 
is no cause for a “ Prohibition Order” being issued in this case; 

Whereas, the defendants, Blouin and Langevin, also. put in a plea similar 
to the one put in by the co-respondent, the other defendants, members of said 
Board of Conciliation and Investigation, have made default and the other 
defendants have made default; 

Whereas, the Industrial Disputes Investigation Act, 1907, has for its 
apparent and ostensible aim the prevention of strikes, which are one of the 
manifestations, often troubling and irritating, and causing disorder from one 
end of the country to the other, of a social and economic condition existing 
throughout the Dominion, to wit: labour and capital; this condition, by its 
nature, effects and various and multiform manifestations, considerably sur- 
passes the Judicial nature and effects of relations between employers and 
employees resulting from the contract for the hire of labour; this economic and 
social condition extends beyond the limits of any locality and province and 
extends indeed throughout the whole country, and is consequently of a general 
character, and not of a purely local and private character in the province 
(subsec. 16 of sec. 92, British North America Act, 1867); the conditions pro- 
duced by this social and economic fact, which is the subject matter of said law, 
cannot come under section 92 of the British North America Act or of any of its 
provisions, and, particularly can be classed neither in the subject-matter 
mentioned in subsection 13, relating to private property and civil rights in the 
province, nor in subsection 14, relating to the administration of justice or the 
creation, maintaining and organization of court in the province, nor in section 
16, relating to matters of a purely local or private character in the province; 
on the contrary, the matter regulated by said Industrial Disputes Investigation 
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Act is, in a general way, essentially connected with the peace, order and 
good government of Canada, according to section 91 of said British North 
America Act, this matter not coming into “ the class of subjects exclusively 
assigned to the provincial legislatures,” and so must belong to the Federal 
Parliament; it matters little whether this subject. matter is connected with any 
of the subsections of section 91 or with. the criminal law, or with the regulation 
of trade and commerce, or with any other sections, the moment this matter 
does not come under the powers assigned to the provinces by section 92 of said 
Act, or whether it has a general and almost national importance and, in @ 
general way, is connected with the peace, order and good government of Canada, 
and as such this matter rightly and necessarily belongs to the Federal Parlia- 
ment; 

Whereas, the conditions and requirements for the appointment of said 
board have been complied with, and moreover there can be no reason for the 
court to inquire into the facts which have been the grounds of the decision of 
the minister who has appointed said Board, whose decision, according to the 
Act, is final; 

Maintains the co-respondent’s plea and the plea of the defendants, Lange- 
vin and Blouin, and dismisses the request for the issuance and maintaining of 
said prohibition order, and quashes and annuls said prohibition order, with 
costs. 

(Sed.) I). LAFONTAINE, 
MHEG 


CONSTITUTIONALITY OF THE ACT FURTHER UPHELD 


Mr. Justice Lafontaine’s decision having been appealed, the case came 
before the Superior Court of the Montreal District (In Review) and the judg- 
ment of the Court of Review was delivered on June 13, 1913, by the Honourable 
Justices Tellier, DeLorimier and Greenshields. The judgment upheld the con- 
stitutionality of the Industrial Disputes Investigation Act as to the points on 
which it had been attacked, confirming in this respect the decision of Mr. Justice 
Lafontaine. The Court of Review, however, reversed Mr. Justice Lafontaine’s 
action with respect to the writ of prohibition against the Board of Conciliation 
and Investigation, it being held that at the time of the application for a board no 
dispute within the meaning of the Act existed between the company and its 
employees, the board being therefore ordered to abstain from any procedure. 
The full text of the judgment of the Court of Review is as follows:— 


Province of Quebec, 
District of Montreal. 


SUPERIOR CouRT 
(In Review) 


The thirteenth day of June, one thousand nine hundred and thirteen. 

Present: The Hon. Mr. Justice Tellier, The Hon. Mr. Justice DeLorimier, 
The Hon. Mr. Justice Greenshields. 

_ Montreal Street Railway Company, petitioner, vs. the Board of Conciliation 
and Investigation, respondent, and Hon. T. W. Crothers, et al, mis-en-cause. 

The court, having heard the parties by their respective counsel, upon the 
demand of petitioner for revision of the judgment rendered in the Superior 
Court, in and for the District of Montreal, on the eleventh day of November 
one thousand nine hundred and twelve; having examined the record and pro- 
ceedings had in this case, and maturely deliberated; 

Considering that the statute 6-7 Edward VII, chapter 20, as amended ‘by 
10-11 Edward VII, chapter 29, being an Act to Aid in the Prevention and Set- 
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tlement of Strikes and Lockouts in Mines and Industries connected with Publie 
Utilities, and known as “ The Industrial Disputes Investigation Act, 1907,” 1s 
constitutional and intra vires- of the Dominion Parliament, and its enactment 
is within the legislative powers ‘of the Dominion Parliament; 

Considering that the petitioner, the Montreal Street Railway Company, 1s 
subject to all the terms and provisions of said Act; 

Considering ‘that, at the time of the application for the appointment of a 
Board of Conciliation and Investigation in this case made, no dispute, within 
the purview or meaning of the Act, existed between the petitioner, the Montreal 
Street Railway Company, and any person or persons between whom and it | 
existed the relationship of employee or employees and employer; . 

Considering that the proof in this case made, establishes that on the date 
of ‘the appointment of the said Board of Conciliation and Investigation, and. 
on the dates when the said board proposed to proceed with its investigation, 
there existed no subject-matter over which the said Board of Conciliation and. 
Investigation, or its members, had or could exercise any jurisdiction; 

Considering that the said Board of Conciliation and Investigation, and the ~ 
members thereof, after the appointment made by the Honourable Minister of — 
Labour, were subject to the superintending and reforming power, order and 
control of the Superior Court of the province of Quebec, and of the judges 
thereof, in such manner and form as by law provided; 

Considering that a Writ of Prohibition les whenever a court of. inferior — 
jurisdiction exceeds its jurisdiction; 

Considering the petitioner has established in part the material allegations 
of its demand; 

Considering the defence of the respondents and each of them is unfounded; 

Considering that there is error in the Judgment a quo: Doth reverse, annul 
and quash the said judgment; 

Proceeding to render the judgment that should have been rendered by the 
Court of first instance; | | 

Doth maintain the Writ of Prohibition herein issued: Doth declare the 
same perpetual: Doth order and enjoin the said Board of Conciliation and 
Investigation, and each of the members thereof, individually, jointly, and 
severally, to abstain from proceeding or acting as such board in the investiga- 
tion and conciliation of the alleged dispute referred to in the application to the 
Honourable Minister of Labour of the Dominion of Canada, there being no dis- 
pute or industrial dispute falling within ‘the purview of the said Act which 
could form the subject-matter of investigation or conciliation by said board, 
and in consequence the said board and the members thereof, is, and are, without 
jurisdiction: Doth condemn the mis-en-cause, Valerie Langevin and J. A. 
Blouin, to the costs as well of the Superior Court as of this court upon the con- 
testation filed by them; and doth recommend that the costs of the contestation 
filed by the Honourable the Minister of Labour of the Dominion of Canada 
be paid by the Government of the Dominion of Canada; and it is ordered that 
the record be remitted to the court below. Hoe . 


(Sgd.) Louis TELLIER, 
JAR OLG ' ' 


APPENDIX A 


The Industrial Disputes Investigation Act, 1907 
As amended by 1910, c. 29; 1918, c. 27; and 1920, c. 29 


AND AN INDEX THERETO 


Compiled by the Parliamentary Counsel, House of Commons 
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An Act to aid in tne Prevention and Settlement of Strikes and 
Lockouts in Mines and Industries connected with Publie 
Utilities. 


[Assented to 22nd March, 1907.] Chapter 20, 


(As amended by 1910, c. 29; 1918, c. 27; and 1920, c. 29.) 


TIS Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as 
follows:— 


1. This Act may be cited as The Industrial Disputes Inves- short title. 
tigation Act, 1907. 


PRELIMINARY 
Interpretation 


2. In this Act, unless the context otherwise requires— 


(a) “Minister” means the Minister of Labour; “Minister.” 
(b) “department” means the Department of Labour; “Depart- 


ment.’’ 

(c) “employer” means any person, company or corporation “rmployer.” 
employing ten_or more persons and owning or operating any 

ining property, agency of transportation or communication, 
or mablic service utility, including, except as hereinafter pro- 
vided, railways, whether operated by steam, electricity or other 
motive power, steamships, telegraph and telephone lines, gas, 
electric light, water and power works, or any number of such 
persons, companies or corporations acting together, or who in 
the opinion of the Minister have interests in common. (Am. 

1920, c. 29.) 

(d) “employee” means any person employed by an employer “Employee.” 
to do any skilled or unskilled manual or clerical work for hire 
or reward in any industry to which this Act applies; 

(dd) A lockout or strike shall not, nor, where application Employee or 
for a Board is made within thirty days after the dismissal, (Prov? 
shall any dismissal, cause any employee to cease to be an besuch for 
employee, or an employer to cease to be an employer, within ei Ae 
the meaning and for the purposes of this Act. (1918, c. 27.) rites 

(e) “dispute” or “industrial dispute” means any dispute “Dispute.” 
or difference between an employer and one or more of his em- grays") 
ployees, as to matters or things affecting or relating to work 
done or to be done by him or them, or as to the privileges, rights 
and duties of employers or employees (not involving any such 
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“Lockout.” 


“Strike.”’ 


“Board.’’ 


“Applica- 
tion.’ 


“Registrar.”’ 


“Prescribed.’’ 


“Trade 
Jnion.”’ 


Chap. 20. Industrial Disputes Investigation Act. 6-7 Epw. VII. 


violation thereof as constitutes an indictable offence); and, 
without limiting the general nature of the above definition, 
includes all matters relating to— 


(1) the wages allowance or other remuneration of em- 
ployees, or the price paid or to be paid in respect of 
employment; 

(2) the hours of employment, sex, age, qualification or 
status of employees, and the mode, terms and_condi- 
tions of employment; 


(3) the employment of children or any person or persons 
or class of persons, or the dismissal of or refusal to 
employ any particular person or persons or class of 
persons; 

(4) claims on the part of an employer or any employce 
as to whether and, if so, under what circumstances, 

. vepreference of employment should or should not be 

given to one class over another of persons being or 
not being members of labour or other organizations, 
British subjects or aliens; 

(5) materials. supplied. and alleged to be bad, unfit or 
unsuitable, or damage alleged to have been done to 
work; | 

(6) any established custom or usage, either generally or 
in the particular district affected; 


(7) the interpretation. of an agreement or a clause thereof; 


(f) “lockout” (without limiting the nature of its mean- 
ing) means a closing of a place of employment or a suspension 
of work, or a refusal by an employer to continue to employ any 
number of his employees in consequence of a dispute, done with 
a view to compelling his employees, or to aid another employer 
in compelling his employees, to accept terms of employment; 

(g) “strike” or “to go on strike” (without limiting the 
nature of its meaning) means the cessation of work by a body 
of employees acting in combination, or a concerted refusal or 
a refusal under a common understanding of any number of 
employees to continue to work for an employer, in consequence 
of a dispute, done as a means of compelling their employer, or 
to aid other employees in compelling their employer, to accept 
terms of employment; 

(h) “board” means a Board of Conciliation and Investiga- 
tion established under the provisions of this Act; 

(i) “application” means an application for the appoint- 
ment of a Board under the provisions of this Act; 

(7) “Registrar” means the Registrar of Boards of Con- 
ciliation and Investigation under this Act; 

(kK) “prescribed” means prescribed by this Act, or by any 
rules or regulations mace yeneundens 

(1) “trade union” or “union” means any organization of 
employees formed for the purpose of regulating relations 
between employers and employees. 
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Adminstration 


3. The Minister of Labour shall have the general adminis- pray 


tration of this Act. ppplbringss i 
Act. 
4. The Governor in Council shall appoint a Registrar of Registrar. 
Boards of Conciliation and Investigation, who shall have the 
powers and perform the duties prescribed. 


2. The Office of Registrar may be held either separately or in 
conjunction with any other office in the public service, and in 
the latter case the Registrar may, if the Governor in Council 
thinks fit, be appointed, not by name, but by reference to such 
other office, whereupon the person who for the time being holds 
such office, or performs its duties, shall by virtue thereof be 
the Registrar. 


BOARDS OF CONCILIATION AND INVESTIGATION 


Constitution of Boards 


5. Wherever any dispute exists between an employer and Reference of 


disputes to 


any of his employees, and the parties thereto are unable tO Boards of 
adjust it, either of the parties to the dispute may make appli- Conciliation“ 


and Investi- © Aj” 


cation to the Minister for the appointment of a Board of Con- gation. 
— ciliation and Investigation, to which Board the dispute may be 
referred under the provisions of this Act: Provided, however, 
that in the case of a dispute between a railway company and its 
employees, such dispute may be referred, for the purpose of 
conciliation and investigation, under the provisions concerning «’ 
railway disputes in the Conciliation and Labour. Act. | 


6. (1) Whenever, under this Act, an application is made iN Minister to 
due form for the appointment of a Board of Conciliation and poietic 
Investigation, the Minister shall, within fifteen days from the application. 
date at which the application is received, establish such Board 
under his hand and seal of office, if satisfied that the provisions 
of this Act apply. ae 


(2) The decision of the Minister as to the granting or refusal me, 
of a Board shall be final, and when a Board is granted by the final ana 
Minister, it shall be conclusively deemed to be authorized by Bw 
and to be in accordance with the provisions of this Act, and no of Board 
order shall be made or process or proceeding had or taken in not tobe | 
any court to question the granting or refusal of a Board, or to Pe cath 
review, prohibit, or restrain the establishment of such Board 


or the proceedings thereof. (1918, c. 27.) 


7. Every Board shall consist of three members who shall be Members 
appointed by the Minister. of Board. 


2. Of the three members of the Board one shall be appointed 
on the recommendation of the employer and one on the recom- 
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mendation of the employees (the parties to the dispute), and 
the third on the recommendation of the members so chosen. 


8. For the purposes of appointment of the members of the 


Board, the following provisions shall apply:— 


1. Each party to the dispute may, at the time of baatres 


application or within five.days after being requested so to do 
Vf by yune Minister, recommend the name of one person who is 


willing and ready to act as a member of the Board, and the 


Je © Minister shall appoint such person a member of the Board. 


Notification 
to be given 
parties of 
members of 
Board. 


Term of 
office until 
report is 
transmitted. 


Members not 
to have 
pecuniary 
interest. 


How 
vacancy 
to be filled. 


2. If either of the parties fails or neglects to duly make any 
recommendation within the said period, or such extension 
thereof as the Minister, on, cause. shown, grants, the Minister 
shall, as soon thereafter as possible, appoint a fit person to be a 
member of the Board; and such member shall be deemed to be 
appointed on the recommendation of the said party. 


3. The members chosen on the recommendation of the parties 
may, within five days after their appointment, recommend the 


‘name of one person who is willing and ready to act as a third 


member of the Board, and the Minister shall appoint such 
person a member of the Board. 


4. If the members chosen on the recommendation of the 
parties fail or neglect to duly make any recommendation within 
the said period, or such extension thereof_as the Minister, on 
cause shown, grants, the. Minister.shall, as soon thereafter as 
possible, appoint a fit person to be a third member of the Board, 
and such member shall be deemed to be appointed on the recom- 
mendation of the two other members of the Board. © 


5. The third member shall be the Chairman) of the Board. 


9. As soon as possible after the full Board has been appointed 
by the Minister, the Registrar shall notify the parties of the 
names of the members of the Board and the chairman thereof, 
and such notification shall be final and conclusive for all pur- 
poses. 


10. Every member of a Board shall hold office from the 
time of his appointment until the report of the Board is signed 
and transmitted to the Minister, and for the purposes of sub- 
section two of section twenty-nine of this Act, from the time 
the Board is reconvened by the Chairman until the report 
required under such section is transmitted to the Minister. 
(Am. 1918, ¢. 27.) 


11. No person shall act as a member of a Board who has 
any direct pecuniary interest in the issue of a dispute referred 
to such Board. 


12. Every vacancy in the membership of a Board shall be 
supplied in the same manner as in the case of the original 
appointment of every person appointed. 
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13. Before entering upon the exercise of the functions of 
their office the members of a Board, including the chairman, 
shall make oath or affirmation before a justice of the peace, or 
other person authorized to administer an oath or affirmation, 
that they will faithfully and impartially perform the duties of 
their office, and also that, except in the discharge of their duties, 


¥ 


matter brought before the Board. (Am. 1910, c. 29.) 


14, The department may provide the Board with a secretary, 
stenographer, or such other clerical assistance as to the Minister 
appears necessary for the efficient carrying out of the provisions 
of this Act. 


Procedure for Reference of Disputes to Boards 
15. For the purpose of determining the manner in which, 


and the persons by whom, an application for the appointment 
of a Board is to be made, the following provisions shall apply :— 


Oath of 
office and 
secrecy. 


they will not disclose to any person any of the evidence or other 


Clerical and 
ether 
assistance. 


Manner in 
which 
application 
to be made. 


1. The application shall be made in writing in the prescribed 
form, and shall be in substance a request to the Minister to / 


appoint a Board to which the existing dispute may be referred 
under the provisions of this Act. 


2. The application shall be accompanied by— 
(a) A statement setting forth— 

(1) the parties to the dispute; 

(2) the nature and cause of the dispute, including any 
claims or demands made by either party upon the 
other, to which exception is taken; 

(3) an approximate estimate of the number of persons 
affected or likely to be affected by the dispute; 

(4) the efforts made by the parties themselves to adjust 
the dispute; 


and— 

(b) A statutory declaration setting forth that, failing an 
adjustment of the dispute or a reference thereof by the Minister 
to a Board, to the best of the knowledge and belief of the 
declarant a lockout or strike will be declared, and (except where 
the application is made by an employer in consequence of an 
intended change in wages or hours proposed by the said em- 


Statutory 
declaration 
to accom- 
pany 
application 
for appoint- 
ment of 
Board. 


ployer) that the necessary authority to declare such lockout, or 


strike has been obtained; or where a dispute directly affects 
employees in more than one province and such employees are 
members of a trade union having a general committee author- 
ized to carry on negotiations in disputes between employers and 
employees and so recognized by the employer, a statutory de- 
claration by the chairman or president and by the secretary of 
such committee setting forth that, failing an adjustment of the 
dispute or a reference thereof by the Minister to a Board, to 
the best of the knowledge and belief of the declarants a strike 
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Declaration 
by officers of 
trade union. 
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will be declared, that the dispute has been the subject of nego- 
 tiations between the committee and the employer, that all efforts 
~ to obtain a satisfactory settlement have failed, and that there is 
no reasonable hope of securing a settlement by further nego- 
tiations. (1910,-c. 29.) 


3. The application may mention the name of a person who 1s 
willing and ready and desires to act as a member of the Board 
representing the party or parties making the application. 


eae: 16. (1) The application and the declaration accompanying 
rilieations it Shall be signed, if made— 
to refer 


Si naa (a) by an employer who is an individual, by the employer 


for statutory himself; 
declarations ‘ ‘ ‘ ‘ 
accompany - (b) by an employer which is a partnership, firm or associa- 


va tion, by a majority of the partners or members; 


(c) by an employer which is an incorporated company or 
corporation, by some one of its duly authorized managers 
or by one or more of the principal executive officers; 


(d) by employees who are members of a trade union, by two_ 
of its. officers authorized in writing by a majority of the 
union members affected. If such authorization is 
obtained by a vote taken in whole or in part at a meeting 
such meeting shall be called on not less than three days’ 
notice and the vote shall be by ballot. Where a dispute 
directly affects employees in more than one province 
and such employees are members of a trade union having 
a general committee authorized to carry on negotiations 
in disputes between employers and employees, and so 
recognized by the employer, may be signed by the chair- 
man or president and by the secretary of the said com- 
mittee ; 


-s > 


(e 


— 


by employees some or all of whom are not members of 
a trade union, by two of their number authorized in 
writing by a majority of such employees. If such 
authorization is obtained in whole or in part by a vote 
at a meeting, such meeting shall be called on not less 
than three days’ notice and the vote shall be by ballot. 


patocan (2) If more than one employer, or more than one trade 
re ween, union, or the employees of more than one employer, is or are 
than one interested, then and in such case the application and declaration 
pepLeation, shall be signed in the manner aforesaid by or on behalf of each 
employer or trade union or the employees of each employer so 
interested, or by or on behalf of a majority of such employers, 


or trades unions, or of such employees. (1920, c. 29.) 


Application 17. Every application for the appointment of a Board shall 


to be tieqd © transmitted by post by registered letter addressed to the 


by registered Registrar of Boards of Conciliation and Investigation, Depart- 
etter. ae 
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ment of Labour, Ottawa, and the date of the receipt of such 
registered letter at the department shall be regarded as the date 
of the receipt of such application. 


18. In every case where an application is made for the party mak- 
appointment of a Board the party making application shall, at is pplica- 


tion to 


the time of transmitting it to the Registrar, also transmit by transmit 


registered letter to the other party to the dispute, or by per- ©Py to other | 


, : : r i i party to 
sonal delivery, a copy of the application and of the accom- dispute. 


panying statement and declaration. 


19. Upon receipt by either party to a dispute of a copy of Statement in 
the application for the appointment of a Board such party eee 
shall, without delay, prepare a statement in reply to the appli- sent to 
cation and transmit it by registered letter, or by personal pee ua 


delivery, to the Registrar and to the party making the appli- making 
cation. application. 


20. Copies of applications or statements in reply thereto, To whom 


to be transmitted to the other party under any of the preceding aie 
sections where the other party is— transmitting 
copies o 


applications 


(1) an employer, an incorporated company or COrPOTra- and replies 
tion, shall be sent to the manager or other principal between 


parties are 


executive officer of the company or corporation; tae cece 


(2) an employer other than an incorporated company or 
corporation, shall be sent to the employer himself or 
to the employer in the name of the business or firm 
as commonly known; 


(3) composed of employees, members of a trade union, 
shall be sent to the president and secretary of such 
union; 

(4) composed of employees some or all of whom are not 
members of a trade union,— 


(a) Where some of the employees are members of a trade 
union, shall be sent to the president and secretary of the union 
as representing the employees belonging to the union; also 


(6) Where some of the employees are not members of a 
trade union and there are no persons authorized to represent 
such employees, shall be sent to ten of their number; 

(c) Where, under paragraph (e) of subsection one of section 
sixteen, two persons have been authorized to make an applica- 
tion, shall be sent to such two persons. (Am. 1920, c. 29.) 


(2) When the other party comprises more than one employer To whom 
and those employers are members of an association authorized ss 
to carry on negotiations in disputes between employers and and replies 
employees, copies of applications or statements in reply shall 2% fe be 
be transmitted to the secretary or principal executive officer of 
such association; when no such association exists copies of the Associations 
applications or statements in reply shall be transmitted to each °f employers. 
employer individually, or by agreement one employer may be 
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designated by the individual employers concerned to receive 
copies of applications or statements in reply. (1920, c. 29.) 


(3) When in any individual industry the other party com- 
prises more than one trade union and the latter are grouped in 
a council or federation authorized to carry on negotiations 
between employers or employees, copies of applications or state- 
ments in reply shall be transmitted to the president or secretary 
of such council or federation; when no such council or federa- 
tion exists, copies of applications or statements in reply shall 
be transmitted to the president or secretary of each individual 
union. (Am 1920, c. 29.) 


Functions, Powers and Procedure of Boards 


21. Any dispute may be referred to a Board by application 
‘n that behalf made in due form by any party thereto; provided 
that no dispute shall be the subject of reference to a Board 
under this Act in any case in which the employees affected by 
the dispute are fewer than ten. : 


22. Upon the appointment to the Board the Registrar shall 
forward to the chairman a copy of the application for the 
appointment of such Board, and of its accompanying state- 
ment and declaration, and of the statement in reply, and the 
Board shall forthwith proceed to deal with the matters referred 
to in these documents. : ; 


(2) Should it at any stage of the proceedings be made to 
appear to the Minister that it is necessary, in order to deal 
satisfactorily with the matters in dispute, that some othe’ 
matter or matters involved in or incidental to those appearirg 
in the application and statement in answer, if any, should. 2iso 
be referred to the Board, the Minister may under his hand and 
seal of office refer such matters to the Board accordingly. (Am. 
1918, c. 27.) 


23. In every case where a dispute is duly referred to a 
Board it shall be the duty of the Board to endeavour to bring 
about a settlement of the dispute, and to this end the Board 
shall, in such manner as it thinks fit, expeditiously and care- 
fully inquire into the dispute and all matters affecting the 
merits thereof and the right settlement thereof. In the course 
of such inquiry the Board may make all such suggestions and 
do all such things as it deems right and proper for inducing the 
parties to come to a fair and amicable settlement of the 
dispute, and. may adjourn the proceedings.for any..period.the 
Board thinks reasonable to allow the parties to agree upon terms 
of settlement. 


24. If a settlement of the dispute is arrived at by the parties 


during the course of its reference to the Board, a memorandum 
of the settlement shall be drawn up by the Board and signed 
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by the parties, and shall, if the parties.so.agree, be.binding as Memo 
if made a recommendation by the Board under section 62 of Mesa 
this Act, and a copy thereof with a report upon the proceedings are 


shall be forwarded to the Minister. Minister. 


25. If a settlement of the dispute is not arrived at during Where 
the course of its reference to the Board, the Board shall make a StHement 
full report thereon to the Minister, which report shall set forth Haneda 
the various proceedings and steps taken by the Board for the mae report 
purpose of fully and carefully ascertaining all the facts anid msndeeins: 
circumstances, and shall also set forth such facts and circum- 
stances, and its findings therefrom, including the cause of the 
dispute and the Board’s recommendation for the settlement of 
the dispute according to the merits and substantial justice of 


the case. 


26. The Board’s recommendation shall deal with each item Formin 
of the dispute and shall state in plain terms, and avoiding as Mini sge 
far as possible all technicalities, what in the Board’s opinion shall be 
ought or ought not to be done by the respective parties con- ie 
cerned. Wherever it appears to the Board expedient so to do, |, 
its, recommendation shall also state the period during which the ’ 
proposed settlement should continue in force, and the date from 


“which it should commence. 


bw 


27. The Board’s report and recommendation shall be made Report and 
to.the Minister in writing, and shall be signed by such of the einer 
members as concur therein, and shall be transmitted by the made to the 
chairman by registered letter to the Registrar as soon as prac- coacneve 
ticable after the reference of the dispute to the Board; and in il 
the same manner .a.minority report may be made by any dis- 


senting member of the Board. 


28. Upon receipt of the Board’s report the Minister shall Filing and 


distribution 


forthwith cause the report to be filed in the office of the Regis- of report, 
trar and a copy thereof to be sent free of charge to the parties 
to the dispute, and tothe representative of any newspaper 
published in Canada who applies therefor, and the Minister may 
distribute copies of the report, and of any minority report, 
in such manner as to him seems most desirable as a means of 
securing a compliance with the Board’s recommendation. The 
Registrar shall, upon application, supply certified copies for a 
prescribed fee, to persons other than those mentioned in this 


section. 


29. (1) For the information of Parliament and the public, Publication 
the report and recommendations of the Board, and any minority °! TePorts: 
report, shall, without delay, be published in the Labour Gazette, 
either verbatim or in summary form as the Minister may deter- 


mine. 
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(2) Where any question arises as to the meaning or appli- 
cation of, or as to anything relating to or connected with,— 


(a) any recommendation made by the Board, or, 


(6) any settlement agreement drawn up by the Board under 
section twenty-four of this Act, 


the Minister, where he deems it expedient, may on the application 
of either party or of his own motion, request from the chair- 
man of the Board an expression of the Board’s opinion upon 
such question, and the chairman shall upon receipt of such 
request reconvene the Board, and the Board shall as soon as 
practicable report to the Minister its opinion upon:such ques- 
non.) (19S ser 2 et) 


30. For the purpose of its inquiry the Board shall have all 
the powers of summoning before it, and enforcing the attend- 
ance of witnesses, of administering oaths, and of requiring 
witnesses to give evidence on oath or on solemn affirmation 
(if they are persons entitled to affirm in civil matters) and to 
produce such books, papers or other documents or things as the 
Board deems requisite to the full investigation of the matters 
into which it is inquiring, as.is vested in any court. of record 


in. civil cases. 


2. Any member of the Board may administer an oath, and the 
Board may accept, admit and call for such evidence as in equity 
and good conscience it thinks fit, whether strictly legal evidence 
or not. 


31. The summons shall be in the prescribed form, and may 
require any person to produce before the Board any books, 
papers or other documents or things in his possession or under 
his control in any way relating to the proceedings. 


32. All books, papers and other documents or things pro- 
duced before the Board, whether voluntarily or in pursuance to 
summons, may be inspected by the Board, and also by such 
parties as the Board allows but the information obtained there- 
from shall not, except in so far as the Board deems it expedient, 
be made public, and such parts of the books, papers or other 
documents as in the opinion of the Board do not relate to the 
matter at issue may be sealed up. 


33. Any party to the proceedings shall be competent and 
may be compelled to give evidence as a witness. 


34. Every person who is summoned and duly attends as a 
witness shall be entitled to an allowance for expenses accord- 
ing to the scale for the time being i in force with respect to wit- 
nesses in civil suits in the superior courts in the province where 
the inquiry is being conducted with a minimum allowance of 
(Am. 1920, c. 29.) 


270 


1907. Industrial Disputes Investigation Act. Chap. 20. 11 


35. Where a reference has been made to the Board of a dis- bidet 
pute between a railway company and its employees, any witness diawitlerts 
summoned by the Board in connection with the dispute shal] e entitled 
be entitled to free transportation over any railway en route transporta- 
when proceeding to the place of meeting of the Board and tion. 
thereafter returning to his home, and the Board shall furnish 
to such witness a proper certificate evidencing his right to such 
free transportation. 


36. If any person who has been duly served with such Penalty fm 
summons and to whom at the same time payment or tender has Aten big 
been made of his reasonable travelling expenses according summons. 
to the aforesaid scale, fails to duly attend or to duly produce 
any book, paper or other document or thing as required by his ye 
summons, he shall be guilty ofan offence and.liable to a penalty ow 
not_exceeding one hundred dollars, unless he shows that there 
was good and sufficient cause for such failure. 


—— 
ey 


37. If, in any proceedings before the Board, any person ee 
wilfully insults any member of the Board or wilfully interrupts gam 
the proceedings, or without good cause refuses to give evidence, 
or is guilty in any other manner of any wilful contempt in the 
face of the Board, any officer of the Board or any constable may 
take the person offending into custody and remove him from 
the precincts of the Board, to be detained in custody until the 
rising of the Board, and the person so offending shall be lable 
to a penalty not. exceeding one hundred dollars. 


38. The Board, or any member thereof, and, on _ being View by 
authorized in writing by the Board, any other..person, may, ed ij 
without any other warrant than this Act, at any time, enter 
any. building, mine, mine workings, ship, vessel, factory, work- 
shop, place or premises of any kind, wherein, or in respect of 
which any industry is carried on or any work is being or has 
been done or commenced, or any matter or thing is taking place 
or has taken place, which has been made the subject of a refer- 
ence to the Board, and inspect and view any work, material, 
machinery, appliance or article therein, and interrogate any Power to 
persons in or upon any such building, mine, mine workings, Meroe’: 
ship, vessel, factory, workshop, place or premises as aforesaid, of factories, 
in respect of or in relation to any matter or thing hereinbefore “* 
mentioned, and any person who hinders or obstructs the Board 4, ection 
or any such person authorized as aforesaid, in the exercise oi of work. 
any power conferred by this section, shall be guilty of an offence 
and be liable to a penalty not exceeding one hundred dollars. 


39. Any party to a reference may be.represented before the How parties 
Board by three or less than three persons designated for the ™* 2 


represented 


purpose, or by counsel or solicitor where allowed as hereinafter before Board 
provided. 


40. Every party appearing by a representative shall be heb be 


bound by the acts of such representative. Hneals 
representa- 
tives. 
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4.1. No counsel or solicitor shall be entitled to appear or be 
heard before the Board, except with the consent of the parties 
to the dispute, and notwithstanding such consent—the..Board 
may. decline.to. allow. counsel .or_solicitors to appear. 


42. Persons other than British subjects salt not be allowed 
to act as members of a Board. 


43. If, without good cause shown, any party to proceedings 
before the Board fails to attend or to be represented, the Board 
may proceed as if he had duly attended or had _ been 
represented. 


44. The sittings of the Board shall be held at such time 
and place as are from time to time.fixed by the chairman, after 
consultation with the other members of the Board, and the 
parties shall be notified by the chairman as to the time and 
place at which sittings are to be held: Provided that, so far as 
practicable, the Board shall sit in the locality within which the 
subject-matter of the proceeding before it arose. — 


45. The proceedings of the Board shall be conducted in 
public; prowided...that..at any such proceedings before it,jthe 
Board, on its own motion, or on the application of any of the 
parties, may direct that the proceedings shall be conducted it 
private and that all persons other than the parties, their repre- 
sentatives, the officers of the Board and the witness under 
examination shall withdraw. 


x 46. The decision of a majority of the members present at a 
sitting of the Board shall be the decision of the Board, and the 


findings and recommendations of the majority of its ‘members 
shall be those of the Board. 


47. The presence of the chairman and at least one other 
member of the Board shall be necessary to constitute a sitting 
of the Board. 


48. In case of the absence of any one member from a meeting 
of the Board the other two members shall not proceed, unless 
it is shown that the third member has been notified of the 
meeting in ample time to admit of his attendance. 


2. If any member of a Board dies, or becomes incapacitated, 
or refuses or neglects to act, his successor shall be appointed 
in the manner provided with respect to the original member of 
the Board. 


49. The Board may at any time dismiss any matter referred 
to it which it thinks frivolous or trivial. 
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200. The Board may, with the consent of the Minister, ape aan 
employ competent experts or assessors to examine the books or ° 
- official reports of either party, and to advise it upon any tech- 
nical or other matter material to the investigation, but shall 
not disclose such reports or the results of such inspection or 
examination under this section without the consent of both the 
parties to the dispute. ~ 


Remuneration and Expenses of Board 


ol. The members of a Board shall be remunerated for their Remunera- 
services as follows:— tion of 

(a) to members other than the chairman, an allgteantenet ail 
five dollars a day for a time not exceeding three days during , _. 
which the members may be actually engaged in selecting a third 


member of the Board; 


(6) to each her of the Board, including the chairman, 
an allowance at the rate of twenty dollars for each day’s sitting 
of the Board and for each day necessarily engaged in travelling 
from or to his place of residence to attend or after attending a 
meeting of the Board. (1910, c. 29.) 


a2. No member of the Board shall accept in addition to his Acceptance 
salary as a member of the Board any perquisite or gratuity 1 stu 
of any kind, from any corporation, association, partnership or perquisites 
individual in any way interested in any matter or thing before PY Caran 
or about to be brought before the Board in accordance with the 
provisions of the Act. The accepting of such perquisite or 
gratuity by any member of the Board shall be an offence and 
shall render such member liable to a fine not exceeding one 
thousand dollars. 


53. Each member of the Board will be entitled to his actual Actual 
necessary travelling expenses for each day that he is engaged Haveliee 


in travelling from or to his place of residence for the purpose expenses of 
of attending or after having attended a meeting of the Board. hestaai 


54. All expenses of the Board, including expenses for trans- Payment of 
portation incurred by the members thereof or by persons under “ernses 
its order in making investigations under this Act, salaries of 
employees and agents, and fees and mileage to witnesses shall 
be allowed and paid upon the presentation of itemized vouchers 
therefor, approved by the chairman of the Board, which vouch- 
ers shall be forwarded by the chairman to the Minister. The 
chairman shall also forward to the Minister a certified and 
detailed statement of the sittings of the Board, and of the mem- 


bers present at such sittings. 


DUTIES OF THE REGISTRAR 


39. It shall be the duty of the Registrar: — To receive 
(a) to receive and register, and, subject to the provisions of CENA 
this Act, to deal with all “applications by employers or employees applications, 
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for a reference of any dispute to a Board, and to at once bring 
to the Minister’s attention every such application; 


(b) to conduct such correspondence with the parties and 
members of Boards as may be necessary to constitute any Board 
as speedily as possible in accordance with the provisions of this 
Act; 


(c) to receive and file all reports and recommendations of 
Boards, and conduct such correspondence and do such things 
as may assist in rendering effective the recommendations of the 
Boards, in accordance with the provisions of this Act; 


(d) to keep a register in which shall be entered the particu- 
lars of all applications, references, reports and recommenda- 
tions relating to the appointment of a Board, and its proceedings; 
and to safely keep all applications, statements, reports recom- 
mendations and other documents relating to proceedings before 
the Board, and, when so required, transmit all or any of such 
to the Minister; | 


(ec) to supply to any parties, on request, information as to 
this Act, or any regulations or proceedings thereunder, and 
also to furnish parties to a dispute and members of the Board 
with necessary blank forms, forms of summons or other papers 
or documents required in connection with the effective carrying 
out of the provisions of this Act; 


(f) generally, to do all such things and take all such _pro- 
ceedings as may be required in the performance of his duties 
prescribed under this Act or any regulations thereunder. 


STRIKES AND LOCKOUTS PRIOR TO AND PENDING A REFERENCE 
TO A BOARD ILLEGAL 


56. It shall be unlawful.for any employer to declare or 
cause a lockout, or for any employee to go on strike, on account 
of any dispute prior to or during a reference of such dispute 
to a Board of Conciliation and Investigation under the provi- 
sions of this Act, or prior to or during a reference under the 
provisions concerning railway disputes in the Conciliation and 
Labour Act: Provided that, nothing in this Act, shall prohibit 
the suspension or discontinuance of any industry or of the work- 
ing of any persons. therein for any cause not constituting a lock- 


* out or strike: Provided also that, except where the parties have 


entered into an agreement under section 62 of this Act, nothing 
in this Act shall be held to restrain any employer from declaring 
a lockout, or any employee from going on strike in respect of 
any dispute which has been duly referred to a Board and which 
has been dealt with under section 24 or 25 of this Act, or in 
respect of any dispute which has been the subject of a reference 
under the provisions concerning railway disputes in the Con- 
eiliation and Labour Act. 
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58. Any employer declaring or causing a lockout contrary Penalty for 
to the provisions of this Act shall be liable to a fine of not less cousins 
than one hundred dollars, nor more than one thousand dollars » 
for each day or part of a day that such lockout exists. | 


29. Any employee who goes on strike contrary to the provi- he for 
sions of this Act shall be liable to a fine of not less than ten strice.- 
dollars nor more than fifty dollars, for each day or part of a day 


that such employee is on strike. 


60. Any person who incites, encourages or aids in any Penalty for 
manner any employer to declare or continue a lockout, or any poing te 
employee to go or continue on strike contrary to the provisions strike. 
of this Act, shall be.guilty.of an offence and liable to.a fine of 


not less than fifty dollars nor more than one thousand_ dollars. 


61. The procedure for enforcing penalties imposed or author- oe 
or 


ized to be imposed by this Act shall be that prescribed by Part ottorcing 
XV of The Criminal.Code relating to summary convictions. }¥ penalties. 


SPECIAL PROVISIONS 


62. Hither party to a dispute which may be referred under Recommen- 
this Act to a Board may. agree in writing, at any time before or pater hs 
after the Board has made its report and recommendation, to binding in 
be bound by the recommendation of the Board in the same °t#™ cases. 
manner as parties are bound upon an award made pursuant to 
a reference to arbitration on the order of a court of record; 
every agreement so to be bound made by one party shall be 
forwarded to the Registrar who shall communicate it to the 
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other party, and if the other party agrees in like manner to be 
bound by the recommendation of the Board, then the recom- 
mendation shall be made a rule of the said court on the appli- 
cation of either party and shall be enforceable in like manner. 


63. In the event of a dispute arising in any industry or trade 
other than such as may be included under the provisions of this 
Act, and such dispute threatens to result in a lockout or strike, 
or has actually resulted in a lockout or strike, either of the 
parties may agree in writing to allow such dispute to be referred 
*o a Board of Conciliation and Investigation, to be constituted 
under the provisions of this Act. 


2. Every agreement to allow such reference shall be for- 
warded to the Registrar, who shall communicate it to the other 
party, and if such other party agrees in like manner to allow 
the dispute to be referred to a Board, the dispute may be so 
referred as if the industry or trade and the parties were included 
within the provisions of this Act. | 


3. From the time that the parties have been notified in 
writing by the Registrar that in consequence of their mutual 
agreement to refer the dispute to a Board under the provisions 
of this Act, the Minister has decided to refer such dispute, the 
lockout or strike, if in existence, shall forthwith cease, and the 
provisions of this Act shall bind the parties. 


63a. Where in any industry any strike or lockout has 
occurred or seems to the Minister to be imminent and, in the 
public interest or for any other reason it seems to the Minister 
expedient, the Minister, on the application of any municipality 
interested, or of the mayor, reeve, or other head officer or acting 
head officer thereof, or of his own motion, may,..without..appli- 
cation of either of the parties to the dispute, strike or lockout, 
whether it involves one or more employers or employees in the 
employ of one or more employers, constitute a Board of Con- 
ciliation and Investigation under this Act in respect of any 
dispute, or strike or lockout, or may in any such case, if it seems 
to him expedient, either with or without an application from 
any interested party, recommend to the Governor in Council 
the appointment of some person or persons as commissioner or 
commissioners under the provisions of the Inquiries Act to 
inquire into the dispute, strike or lockout, or into any matters 
or circumstances connected therewith. (1918, c. 27. Am. 1920, 
e029) ted 


638. The Minister, where he deems it expedient, may, either 
upon or without any application in that behalf, make or cause 
to be made any inquiries he thinks fit regarding industrial mat- 
ters, and may cause such steps to be taken by his department 
and the officers thereof as seem calculated to secure industrial 
peace and to promote conditions favourable to settlement of 
disputes. (1918, c. 27.) | 
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1907. Industrial Disputes Investigation Act. Chap. 20. 17 


MISCELLANEOUS 


64. No court.of.the Dominion of Canada, or of any pro- yak not 4 
vince or territory thereof, shall have power or.jurisdiction to seporte of or 
recognize or enforce, or to receive in evidence any report of a testimony 


Board, or any testimony or preceedings before a Board, as plore 


i ’ Board, 
against any person or for any person, except in the case of the except in 
prosecution of such person for perjury. bone ons 

for perjury. 


65. No proceeding under this Act shall be deemed invalid Technicality 
by reason of any defect of form or any technical irregularity. 7 Pinte 
proceedings. 


66. The Minister shall determine the allowance or amounts Payment of 
to be paid to all persons other than the members of a Board, thier Act, 
employed by the Government or any Board, including the 
Registrar, secretaries, clerks, experts, stenographers or other 
persons performing any services under the provisions of this 


Act. 


67. In case of prosecutions under this Act, whether a con- Prosecutions 
viction is or is not obtained, it shall be the duty of the clerk Seeeneae 
of the court before which any such prosecution takes place to to Registrar. 
briefly report the particulars of such prosecution to the Regis- 
trar within thirty days after it has been determined and such 
clerk shall be entitled to a prescribed fee in payment of his 


services. 


68. The Governor in Council may make regulations as to Minister may 
the time within which anything hereby authorized. shall, be LR IRHIUY 
done, and also as to any other matter or thing which appears to regulations. 
him necessary or advisable to the effectual working of the 
several provisions of this Act. All such regulations shall go 
into force on the day of the publication thereof in The Canada 
Gazette, and they shall be laid before Parliament within fifteen 
days after such publication, or, if Parliament is not then in 
session, within fifteen days after the opening of the next 


session thereof. 


69. All charges and expenses incurred by the Government Expenses. 
in connection with the administration of this Act shall be 
defrayed out of such appropriations as are made by Parliament 
for that purpose. 


70. An annual report with respect to the matters transacted Report to 
by him under this Act shall be made by the Minister to the taaweak 
Governor General, and shall be laid before Parliament within 
the first fifteen days of each session thereof. 
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Summary Tables Respecting Proceedings Under the 
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SUMMARY TABLES RESPECTING PROCEEDINGS UNDER THE 
INDUSTRIAL DISPUTES INVESTIGATION ACT, 1907 


The tables here presented are arranged in several divisions, viz.: (1) show- 
ing proceedings by industries concerned from March 22, 1907, to March 31, 
1924; (II) showing by fiscal years, 1907-1924, number of disputes dealt with; 
_ and (IIT) showing by calendar years 1907- 1924, number of disputes dealt with. 


I.—TABLE SHOWING PROCEEDINGS BY INDUSTRIES FROM MARCH 22, 1907, TO 
MARCH 31, 1924 


Number of | Number 

applications] of strikes 
Industries affected for not 
Boards averted 
received or ended 


I. Disputes affecting mines, transportation and communication, other public 
utilities and war work— 


(1) Mines— 
(CE STON SUR BRST ge cee CLOT EL oy SOND one AA 14) Ue aR 68 10 
(TOU TESS) EE MERGER 2 EOE IC eS MEN iant STERMMC Nah Ho Dana la Al UL 20 5 
PaaS LOS Coc de Reha hulls weld a ay uate RTP LIU LTS DD AMORA MBRUAU ila GUL 1 0 
(2) Transportation and communication— ; 
COLSON ESE aR A ADE AHR ie 3) at, UME lo! a 188 7 
HOOT TAU WA YA aie ies. 6 isd creed fo ee eM eee oe Le Ue ET Mae To! DE 102 7 
“Gu OS STC. MMMM | SR ERR cc PEON ORIEN A |p 11 1 
WEL SUEY Sa) Ley mana ARE ER URE Te S20 UN: GELS SS A a AL Ih) Ua 32 0 
CPI OT ADS 5 skis. oiabe ss, « ROI aehe Rae tees clasts ALAS a ACR ate aha tis 17. 1 
eA TOLD TOTOS, 0, VF ke Sek oa a ko RE OD GES AMAT CARUT ge  Me  w a vf 0 
(3) Miscellaneous— 
favulaeht and powers. .<0'2 tecnica ot MN DN I Le i 22 3 
MORNE LOLS Us so alets epi dis cele ie N's ate ee ee I MUTT ar elk i yp UMS re SU ie A 0 
LOU Gd aS ORT ee Ii sa ree LN hc 0.7! iV Aaa EE 30 1 
II. Disputes not falling clearly within the direct scope of the Act............... 120 2 
“ANP GY a2 § [eee FOS ERA BUR ORL aB pe C80 So 2! Sa aR BAe RR 619 37 


II.—TABLE SHOWING BY FISCAL YEARS, 1907-1924, NUMBER OF DISPUTES DEALT WITH 


1907—]1908-]1909-|1910-]1911-]1912-]1913-|1914—-|1915-|1916-|1917-|1918-]1919-]1920-]1921-|1922-|1923- g 
a 1908 | 1909 | 1910 | 1911 | 1912 | 1913 | 1914 | 1915 | 1916 | 1917 | 1918 | 1919 | 1920 | 1921 | 1922 | 1923} 1924) ge 


_————.- | ——— | ————— | —————_— | ————— | ——— | | | |] | | | S| | SE EES TL 


WALIONS sche css 34] 21] 27] 24] 18] 21] 16) 16] 14] 36] 52] 95] 72] 68] 49] 39] 22] 619 


Boards granted) 31.) 19.10.26) (ISB Tee Ta) 20) 88 GO 46 Sey (Skt 2 esc inaas 
Number of dis- 
putes where 


strike not avert- 
ed (or ended)... 1 1 4 4 4 4 0 1 1 1 1 2 3 6 1 3 0 37 


III.—TABLE SHOWING BY CALENDAR YEARS, 1907-1924, NUMBER OF DISPUTES DEALT WITH 


7* 


i 1 1924t 
_ Sines: 1908] 1909} 1910}1911/1912}1913/1914}1915)1916 1917 1918] 1919]1920]1921}1922)1923/3 mos.| Total 


Fad 


Number of applications...| 25 | 27 | 22 | 28 | 21 | 16] 18] 18] 15 | 29 | 53 | 93 | 70} 61 | 54 | 42 | 22 5 619 
Number of boards granted 22 | 25 | 21 | 23] 16] 16] 15 | 18 | 12 | 16 | 37 | 59 | 47 |] 41 | 26 | 29 | 17 1 44] 
Number of disputes where 


strike not averted (or 
2btelite) ies Gian faces 1 UG ere sa pores a le salll ejay haa | Ba aE he ese Ces Ya Wma Ye) ee Vey HU 0 37 


*The Act became law on March 22, 1907, so that the proceedings cover nine months only. 
+To the end of the financial year, March 31. 
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APPENDIX C 


Text of Sections 91 and 92 of the British North 
America Act, 1867 


91. It shall be lawful for the Queen, by and with the Advice and Legislative 
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BRITISH NORTH AMERICA ACT, 1867 
Text oF SECTIONS 91 AND 92 


Powers of the Parliament 


Consent of the Senate and House of Commons, to make Laws for the 


Peace, Order, and good Government of Canada, in relation to all Canada. 


Matters not coming within the Classes of Subjects by this Act assigned 
exclusively to the Legislatures of the Provinces; and for greater Cer- 
tainty, but not so as to restrict the Generality of the foregoing Terms 
of this Section, it is hereby declared that (notwithstanding anything 
in this Act) the exclusive Legislative Authority of the Parliament of 
Canada extends to all Matters coming within the Classes of Subjects 
next hereinafter enumerated; that is to say:— 


a 


ND DD DD DO DD DD DNR BRR Re a 
ATMO PWNH OO OND OTP Ww bo 


ho 
QO 


29. 


ROO MNRAPWNH 


. The Public Debt and Property. 
. The Regulation of Trade and Commerce. 
. The raising of Money by any Mode or System of Taxation. 


The borrowing of Money on the Public Credit. 

Postal Service. 

The Census and Statistics. | 

Militia, Military and Naval Service, and Defence. 

The fixing of and providing for the Salaries and Allowances of 
Civil and other Officers of the Government of Canada. 


. Beacons, Buoys, Lighthouses, and Sable Island. 
. Navigation and Shipping. 
. Quarantine and the Establishment and Maintenance of Marine 


Hospitals. 


. Sea Coast and Inland Fisheries. 
. Ferries between a Province and any British or Foreign Country 


or between Two Provinces. 


. Currency and Coinage. 

. Banking, Incorporation of Banks, and the Issue of Paper Money. 
. Savings Banks. 

. Weights and Measures. 

. Bills of Exchange and Promissory Notes. 

. Interest. 

. Legal Tender. 

. Bankruptcy and Insolvency. 

. Patents 21 Invention and Discovery. 

. Copyrig hts. 

. Indians, and Lands reserved for the Indians. 

. Naturalization and Aliens. 

. Marriage and Divorce. 

. The Criminal Law, except the Constitution of Courts of Crim- 


inal Jurisdiction, but including the Procedure in Criminal! 
Matters. 


. The Establishment, Maintenance, and Management of Peni- 


tentiaries. 

Such Classes of Subjects as are expressly excepted in the Enu- 
meration of the Classes of Subjects by this Act assigned 
exclusively to the Legislatures of the Provinces. 


And any Matter coming within any of the Classes of Subjects 
enumerated in this Section shall not be deemed to come within the 


Subjects of 
exclusive 
Provincial 
Legislation. 
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Class of Matters of a local or private Nature comprised in the Enu- 
meration of the Classes of Subjects by this Act assigned exclusively 
to the Legislatures of the Provinces. 


Exclusive Powers of Provincial Legislatures 


92. In each Province the Legislature may exclusively make Laws 
in relation to Matters coming within the Classes of Subjects next 
hereinafter enumerated, that is to say,— | 


t 


II OD GO BPO bb 


c& 00 


10. 


Nd 
12. 
13. 
14. 


15. 


16. 


The Amendment from Time to Time, notwithstanding anything 


in this Act, of the Constitution of the Province, except as 


regards the Office of Lieutenant Governor. 


. Direct Taxation within the Province in order to the raising of 


a Revenue for Provincial Purposes. 


. The borrowing of Money on the sole Credit of the Province. 
. The Establishment and Tenure of Provincial Offices and the 


Appointment and Payment of Provincial Officers. 


. The Management and Sale of the Public Lands belonging to 


the Province and of the Timber and Wood thereon. 


. The Establishment, Maintenance, and Management of Public 


and Reformatory Prisons in and for the Province. 


. The Establishment, Maintenance, and Management of Hos- 


pitals, Asylums, Charities, and Eleemosynary Institutions in 
and for the Province, other than Marine Fiospitals.,, 


. Municipal Institutions in the Province. 
. Shop, Saloon, Tavern, Auctioneer, and other Licenses in order 


to the raising of a Revenue for Provincial, Local, or Municipal 
Purposes. 

Local Works and Undertakings other than such as are of the 
following Classes,— 

a. Lines of Steam or other Ships, Railways, Canals, Tele- 
graphs, and other Works and Undertakings connecting 
the Province with any other or others of the Provinces, 
or extending beyond the Limits of the Province: : 

b. Lines of Steam Ships between the Province and any 
British or Foreign Country: 

'¢. Such Works as, although wholly situate within the Pro- 
vince, are before or after their Execution declared by the 
Parliament of Canada to be for the general Advantage 
of Canada or for the Advantage of Two or more of the 
Provinces. 

The Incorporation of Companies with Provincial Objects. 
The Solemnization of Marriage in the Province. 

Property and Civil Rights in the Province. 

The Administration of Justice in the Province, including the 
Constitution, Maintenance, and Organization of Provincial 
Courts, both of Civil and of Criminal Jurisdiction, and includ- 
ing Procedure in Civil Matters in those Courts. 

The Imposition of Punishment by Fine, Penalty, or Imprison- 
ment for enforcing any Law of the Province made in relation 
to any Matter coming within any of the Classes of Subjects 
enumerated in tais Section. 

Generally all Matters of a merely local or private Nature in 
the Province. 


APPENDIX D 


Governinent Intervention in Labour Disputes in. 
Canada 
By 
MARGARET MACKINTOSH, 


(Librarian, Department of Labour) 
February, 1924 


Reprinted from ‘‘ Queen’s Quarterly,’’ January—March, 1924 
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GOVERNMENT INTERVENTION IN LABOUR DISPUTES IN CANADA 


Concerted action on the part of workmen to better their conditions was 
prohibited in Britain till the early part of the nineteenth century and until later 
in Europe. Legislation designed to prevent or settle disputes arising from such 
action dates from about the middle of the century and was based on previous 
experience in dealing with individual disputes or in promoting collective bargain- 
ing. Most of the laws providing for conciliation and arbitration in industrial 
disputes have been developed from the old French system of Conseils des 
Prud’hommes which was created under the Napoleonic code and became the 
recognized method of settlement of all differences between employers and 
individual employees not only in France but in Germany, Belgium and other 
countries, and from the voluntary joint committees which had grown up in the 

mglish cotton and hosiery industries as machinery for the collective bargaining 
permitted after the repeal of the Combination Acts. An extension of state 
action took place when a government official acted in the capacity of mediator 
when requested to do so by the two parties to the dispute. To these purely 
permissive forms of conciliation and mediation, state intervention at the request 
of one party only was added, but the means adopted were still conciliatory, an 
informal attempt being made to bring the parties together. Arbitration, or the 
bringing in of an adjudicator, when conciliation failed, was the next step, both 
parties agreeing to submit their differences to one or more arbitrators, or to a 
committee composed of one or more representatives of the employer together 
with an equal number representing the workmen and a chairman with whom the 
ultimate decision usually rested. When the parties refused to agree to arbi- 
tration, an inquiry might be held by an independent tribunal and the findings 
made public. Failing both voluntary conciliation and a joint agreement to 
submit to arbitration, reliance was placed on the influence of public opinion, 
when informed as to the dispute by the report of the investigating body, to effect 
a settlement without a serious dislocation of business. In the majority of the 
older industrial countries, laws for the settlement of industrial disputes have 
not gone beyond this stage. 

In the newer countries, Australasia, the United States and Canada, to the 
merely permissive character of the older legislation regarding strikes and lock- 
outs was added a coercive element. Compulsion in industrial arbitration may 
be applied at either of two points: there may be compulsion to refer a dispute 
to arbitration before a stoppage of work and there may be compulsion in the 
application of the award. In Australasia, compulsory arbitration is the general 
rule, strikes and lockouts being forbidden, disputes having to be submitted to 
the state or federal courts of arbitration and the awards being enforced. In the 
United States, the operation of inter-state railways is within the scope of a law. 
requiring investigation but strikes are not prohibited. In Colorado, there is a 
compulsory investigation Act modelled on the Canadian law and in Kansas 
compulsory arbitration in industries “ affected with a public interest ” was pro- 
vided for by a statute of 1920. 

In Canada, a distinction has been drawn between what may be termed 
“private” industries and those industries in which the community has such an 
immediate interest that public opinion has demanded that there should be no 
cessation of the operation of such industries till all means of conciliation have 
been exhausted and the public has been informed as to the merits of the dispute. 
The law covering these industries does not provide for a compulsory award as 
in Australia and New Zealand but it does provide for compulsory investigation, 
the right to strike or lockout being restricted pending a report by the investi- 
gating body after which both parties are free to accept or reject the award. 

Statutory provision of machinery for the settlement of labour disputes in 
Canada was made first by the provinces, Ontario, Nova Scotia, British Colum- 

92090—19 ; 
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bia and Quebec, enacting laws providing for conciliation and arbitration of one 
form or another, but few of these provincial laws met with any degree of success 
and the Dominion Parliament entered the field by enacting the Conciliation 
Act in 1900. Later Acts were passed by Ontario, Manitoba and Quebec, the 
latter being a compulsory investigation law applicable to municipal employees 
within the province. 

In this discussion of Canadian laws on industrial disputes, the provincial 
statutes are considered first in the chronological order of the earliest enactment 
in each province followed by the three Dominion laws. 


ONTARIO 


The first Canadian legislation dealing with industrial disputes was an 
Ontario enactment of 18731 almost identical with a British enactment of 1867, 
providing for local boards of conciliation to be established on agreement 
between employers and workmen but restricting the scope of the boards to dis- 
putes not involving any question of wages. It was still considered an unjustifi- 
able interference with the freedom of contract as established by the repeal of the 
Statute of Apprentices in Britain in 1814 to allow any outside agency to deal 
with wages. “Inasmuch as ninety-five one-hundredths of the disputes which 
arise between the employer and employee relate to the rate of remuneration, it is 
difficult to see what object it was hoped to achieve by an arbitration act con- 
taining such a section.”2 Like its model, the Canadian Act was a dead letter 
and remanded so even after its amendment in 1890 to permit boards formed by 
joint agreement to establish rates of wages. In 1911, the law was repealed as 
obsolete. 

In 1894, Ontario passed an Act® adapted from a statute enacted in New 
South Wales in 1892. Provision was made for councils of conciliation of four 
members nominated by the parties to the dispute after application by one or 
both parties to the registrar for the appointment of a council. Two councils of 
arbitration were to be appointed on the nomination of employers and employees 
for a term of two years, one council to have jurisdiction in railway labour dis- 
putes and the other to deal with disputes in other industries. Reference to the 
council of arbitration was to be made by joint agreement of the two parties or 
by one party after failure of a conciliation council or refusal of the second 
party to submit the case to a council of conciliation. An arbitration award 
was to be binding only by joint consent of the disputants. | 

In accordance with the Act, the councils of arbitration were duly appointed 
but no dispute has ever been referred to the council for railway labour disputes 
and in only one case was application made to the other council for arbitration. 
A tailors’ union in Toronto applied for action by the council in 1896 but the 
employers refusing their consent to arbitration, the result was an abortive investi- 
gation by the council. This failure of the law led to an amendment in 1897 
which required the council of arbitration to communicate with the parties 
involved in a dispute and to endeavour to effect a settlement by mediation. 
Information regarding a dispute was to be sent by the mayor of the municipality 
concerned to the registrar. The amendment provided further that the Lieuten- 
ant-Governor in Council might appoint the council of arbitration directly 1) | 
nominations were not forthcoming from the employers or employees. ‘These 
clauses extended the Act beyond the purely permissive character of the original 
enactment but increased the facilities for conciliatory methods rather than the 
provision for arbitration. Subsequent to this amendment, two disputes were 
settled by the intervention of a member of the council in the capacity of mediator. 

A further development in the direction of mediation was made in 1902 by 
an amendment which empowered the registrar under the Trades Disputes Act 


DRS. (Onts,. 199% es 159: 
2 Canada, Royal Commission of Labour and Capital, 1889, p. 95. 
8R. S. Ont., 1914, c. 145. 
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(the Secretary of the Bureau of Labour after its formation in 1900) to act as 
mediator when requested to do so by one party to the difference or by the mayor 
of the municipality concerned. The reports of the Bureau of Labour for the 
years 1902-04 enumerate thirty-one disputes in which the registrar intervened 
but no information is given as to the results of this action. The Act was con- 
solidated in 1910 but no operations under it have been reported since 1904. 

In 1906, the Ontario legislature passed the Ontario Railway and Municipe! 
Board Act* which contained a section enabling the board to investigate and 
determine matters in dispute between any steam or electric railway company 
and its employees when requested to do so in an application containing an agree- 
ment to accept the award of the board and to continue work during the investi- 
gation. It was provided, also, that when a strike occurred or was threatened, 
the board should act as mediator. In the event of failure in this direction and 
if the general public were likely to suffer injury or inconvenience with respect 
to food, fuel or light, power or the means of communication or transportation or 
in any other respect, the board was authorized to proceed of its own motion to 
investigate the facts bearing on the dispute and to make its findings public. In 
1913 the scope of the Act was extended to include public utilities. 

Employers and workmen engaged in the operation of railways and public 
utilities in the province of Ontario have recourse either to the Ontario Railway 
and Municipal Board or to the federal Department of Labour for aid in the 
settlement of labour disputes, the former providing machinery for voluntary 
conciliation backed by authority under the Ontario Railway Act to take over 
the operation of any railway if services are suspended and the latter requiring 
investigation before a suspension can take place and providing means of inves- 
tigation and conciliation. The annual reports of the Railway and Municipal 
Board for the years 1906-1922 refer to five strikes in which the board inter- 
vened, all of these being disputes between electric railway companies and their 
employees. In the case of the strike on the Sandwich, Windsor and Amherst- 
burg Railway in 1919 and the London street railway strike in 1920, the board 
took control and operated the railways for periods of 14 and 358 days respect- 
ively. In four of the disputes adjusted by the board, the principal point of 
conflict was a demand for an increase in wages and in the fifth case, the com- 
plaint concerned working hours. During the period from the enactment of the 
Industrial Disputes Investigation Act by the federal Parliament in 1907 to 
March 31, 1923, there were fifty-one applications to the Department of Labour 
for the appointment of a board of conciliation and investigation in connection 
with disputes between electric railway companies in Ontario and their employees. 
Twenty-seven of these disputes were settled by the award of a board and in 
nine cases the appointment of a board was unnecessary owing to the settlement 
of the points at issue by further negotiation or by mediation by the depart- 
ment. In eleven disputes, matters were adjusted by negotiation after an award 
had been made but had been found to be unsatisfactory to one or other of the 
parties, and in four cases a strike occurred after the findings of the board had 
been published. 

Nova Scoria 

To Nova Scotia belongs the distinction of having been the first legislature 
to impose compulsory arbitration, the Miners’ Arbitration Act of 18885 pro- 
viding for arbitration of disputes regarding miners’ wages on the application 
of one or both parties, the award to be obligatory. A bill was introduced in 
1887 by the Hon. W. §. Fielding, at that time Premier of Nova Scotia, but 
after passing the Legislative Assembly, it was defeated in the Council. The 
next year it was brought up again and accepted to the great satisfaction of the 
miners of the province as expressed at the Grand Council of the Provincial 
Workmen’s Association. The Commissioner of Mines was empowered to decide 


4R. S. Ont., 1914, c. 186, ss. 60-61. 
5N.S. Stat., 1888, c. 3. 
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as to whether arbitration should be resorted to in case one party laid a com- 
plaint and, for this purpose, he was authorized to summon both parties and 
hear evidence before making a decision. The board of arbitration was to have 
five members, two of whom were to be appointed permanently by the Lieuten- 
ant-Governor in Council and two elected by the parties to the dispute and the 
fifth by the elected members jointly. If the disputants refused to nominate a 
member or members, the two permanent members might act alone. Authority 
was given to compel the production of documents and compliance with awards 
was to be enforced by a unique method of requiring the forfeiture of fourteen 
days’ wages of all the employees minus the costs of arbitration to the employer or 
the forfeiture of an equal sum to the employees whichever party was at fault. 
The same forfeiture was to be required for any contravention of the prohibition 
of lockout or strike. In addition, awards might, on the motion of either party, 
be made an order of the Supreme Court and enforceable at law. 

The statute of 1888 was never put in operation. In 1890, however, a new 
law® was enacted containing the same provisions with a few changes. ‘The 
Commissioner of Mines was to be required to hear only one side of the disputes 
before referring the matter to arbitration. A penalty was to be imposed for 
refusing to name an agent to act on behalf of either party and the procedure in 
regard to the money forfeit was altered. Other changes were unimportant. 

The reports of the Commissioner of Mines give information regarding but 
one case dealt with under the Miners’ Arbitration Act. It is of special interest 
as it was connected with a similar dispute involving another company in which 
the Dominion Conciliation Act was invoked.? A demand for an increase in 
wages was made by all the miners early in 1901. The Dominion Coal Com- 
pany and the Nova Scotia Steel and Coal Company on opposite sides of Sydney 
Harbour refused to grant an increase. The employees of the former company 
applied to the Commissioner of Mines for arbitration under the Act of 1890. 
The evidence produced led the board of arbitration to refuse the increased 
rates on the ground that the company was unable to pay them. The employees 
of the Nova Scotia Steel and Coal Company applied for assistance under the 
federal statute and the settlement arrived at was that rates should be increased 
to the same scale as that of the Dominion Coal Company. 

In 1903, the Nova Scotia legislature enacted a law® for the settlement of 
labour disputes in any industry by means of local conciliation boards, the 
system being based on that provided for in the British Conciliation Act of 1896. 
No information regarding its operation has been published in the reports of 
the Provincial Secretary. 


BRITISH COLUMBIA 


At the present time, there is no provincial statute in force in British 
Columbia designed to settle labour disputes, the Labour Conciliation and Arbi- 
tration Act, 1894,9 having been repealed in 1922 as obsolete. 

The first attempt to deal with industrial disputes in this province was by 
an Act passed in 1893 which made provision for a bureau of labour statistics 
and for conciliation and arbitration in labour disputes. The New South Wales 
law of 1892 was closely copied, as 1t was in Ontario the following year, but the 
permanent councils of arbitration provided for were not established and the 
Act was replaced in 1894 by the Labour Conciliation and Arbitration Act. The 
idea of permanent councils was abandoned and provision was made for councils 
of conciliation to which reference of disputes might be made by joint agree- 
ment of the parties. Conciliation councils were to consist of four members 
representing equally the two sides and, if no agreement was reached, a joint 


6N. S. Rev. Stat., 1923, c. 248. 
7 The Labour Gazette, vol. I, p. 507; vol. II, p. 21. 
8N. S. Rev. Stat. 1923, c. 247. 
9B. C. Rev. Stat., 1911, c. 123. 


293 


application for reference of the dispute to a council of arbitration might be 
made. A council of arbitration was to consist of three members, the third 
member being a judge of the Supreme Court of the province. By previous 
agreement the award might be made a rule of the Supreme Court on the appli- 
cation of either party. No proceedings were taken under this Act and no 
amendments were made to it, as in the case of the Ontario law. 


QUEBEC 


The history of statutory provision for conciliation or arbitration in indus- 
trial disputes in the province of Quebec shows more activity on the part of the 
provincial government in the settlement of disputes than in any other province. 
The New South Wales law served as a model for the Quebec Act of 19011° as 
in Ontario and British Columbia, and in 1903 an amendment was passed 
similar to that in Ontario in 1902, by which the registrar was authorized to 
endeavour to effect a settlement by conciliation in any dispute in which he was 
requested to do so by the employer or the employees or by the mayor of the 
town concerned. A further duty was imposed on the registrar in requiring him 
to proffer his services as mediator without waiting for a request in writing to 
be made to him. 

The council of arbitration for railway disputes was never established, no 
nominations being received for members. The council of arbitration for other 
than railway labour disputes was organized in March, 1902, ‘but the inaction of 
the employers prevented any reference of disputes under the Act until after the 
amendment of 1903 except in one instance, the only one in which the provision 
for conciliation councils was utilized. The reports on the operation of the Act 
state that the members of the two permanent councils of arbitration which were 
appointed in the years 1901 and 1909, were not acceptable to the workpeople, 
and in 1909 the law was amended to provide that councils of arbitration should 
be appointed in connection with each dispute to be referred to arbitration. The 
employer and employees between whom a difference had arisen were thus 
enabled to make nominations for one representative each on the council. No 
disputes, however, appear to have been referred to arbitration under the Act. 
The Clerk of Councils of Conciliation and Arbitration reports a few disputes 
each year in which he has intervened as a conciliator, his efforts being success- 
ful in many cases. In 1907 the two parties to a dispute agreed to refer the 
matter to arbitration but preferred to do so under the provisions of the new 
federal Act of that year rather than under the provincial law. 

In 1921, the Quebec legislature passed, and amended in 1922, the Municipal 
- Strike and Lockout Act,11 dealing with disputes between any municipal authority 
and policemen, firemen, waterworks employees, or men employed in connection 
with the removal of garbage, if at least 25 persons are employed in any one of 
these classes. The subject in dispute must be wages, hours of labour or dis- 
crimination against members of a trade union. This statute provided for com- 
pulsory reference to a board of arbitration and prohibits under penalty strikes 
or lockouts or the inciting to strike or lockout before the dispute is submitted to 
a board of arbitration. There is no enforcement of the award and the pro- 
cedure follows closely that laid down in the federal Industrial Disputes Investi- 
gation Act. The Act has met with the approval of organized labour, the Trades 
and Labour Congress of Canada at its 1922 session adopting a resolution in 
favour of an amendment extending the scope of the Quebec law to all classes of 
provincial and municipal employees and of similar enactments by other prov- 
inces. 

Up to June 30, 1928, this statute had been invoked on four occasions,?? the 
employees making application for the appointment of a board of arbitration 

10 Que. R. S., 1909, Arts. 2489-2520; amended 1909, c. 32. 


11 Que. Stat., 1921, c. 46; amended 1922, c. 40. 
12 Que., Annual Reports of Minister of Public Works and Labour, 1921-23. 
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in each case. Policemen and firemen in the city of Quebec, policemen in Hull 
and policemen in Montreal were the employees concerned. In three cases, the 
award was accepted; in the case of the Hull firemen, the decision was not unani- 
mous. In the Montreal case,1° the city applied for a writ of injunction to 
restrain the board of arbitration from dealing with the matter on the ground 
that the requirements of the law had not been fulfilled in connection with its 
appointment. By a judgment rendered on April 28, the injunction was refused 
with costs against the city and the board proceeded with the hearing, issuing 
an award accepted by both parties. 


MANITOBA 


Before 1919, no legislative action had been taken in Manitoba to deal with 
labour disputes but the secretary of the Bureau of Labour states in his report 
for the year ending November 30, 1919: “‘ Although no power to deal with labour 
disputes has actually been vested in the bureau, the services of the secretary 
have frequently been sought in this connection and during the past four years 
he has participated in negotiations for settlement on many occasions. It is 
gratifying to note that in the majority of cases, amicable settlements have been 
arrived at.” 

In March, 1919, the Industrial Conditions Act!4* was enacted, providing 
for a Joint Council of Industry composed of five persons to hold office during 
the pleasure of the Lieutenant-Governor in Council. Employers’ and employees’ 
organizations were given the right to nominate two members each and the fifth 
member was to be an “impartial” person. In addition to powers given the 
council in regard to holding inquiries into the cost of living, wages, employment 
and unemployment, general working and housing conditions, unreasonable profits 
and other matters of industrial interest, the council was authorized to act as a 
board of arbitration at the request of the parties to the dispute and was given 
power to enforce the attendance of witnesses and the production of documents, 
etc. The original statute provided for investigation by the council of any 
industrial dispute, complaint regarding which had been made to the council. The 
amendment of 1920 makes provision for the submission of disputes between 
employers and workmen as to the method or terms and conditions of individual 
or collective bargaining to the Jomt Council of Industry for investigation, a 
report to be made with all reasonable dispatch. There being no compulsory 
reference of disputes to the council and no enforcement of awards, the law is 
purely permissive. 

The Industrial Conditions Act was not in operation till 1920, the delay 
being ascribed to the refusal of labour to nominate representatives on the Joint 
Council of Industry. The amendment in 1920 recognized the right of employers 
and workmen to organize and to bargain collectively, and the council was there- 
upon organized, the first meeting being held on May 12, 1920. Rev. Charles W. 
Gordon, D.D., was appointed chairman. The report of the council for the 
period ending November 30, 1922, states that ninety-one industrial disputes were 
dealt with, of which forty- five were settled on the basis of the council’s decision, 
twenty-seven were settled by negotiation and fourteen were settled in con- 
ference with the chairman. In two cases, the: findings of the council were 
rejected and two cases were still pending at ‘the time the report was issued. In 
eleven cases, the two parties requested the council to arbitrate between them, 
agreeing to abide by the decision given. 

There was some criticism of the Act and its operation, notably during the 
sessions of the legislature of 1922, and the appropriation for the following year 
was so reduced as to make the Act inoperative. 


13 Ibid., 1922-23. 
14 Man. Stat., 1919, c. 43; amended 1920, c. 57. 
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DOMINION LEGISLATION 


In 1886, the Dominion Government appointed a Royal Commission on the 
relations of Labour and Capital in Canada and specific direction was given the 
commission to inquire into and report on “ the practical operations of courts of 
arbitration and conciliation in the settlement of disputes between employers 
and employed and on the best mode of settling such disputes.”1° The report of 
the commission, submitted in 1889, recommended the establishment of permanent 
local boards of conciliation combined with a central board whose members 
might be officers of the Bureau of Labour proposed by the commission, the idea 
of the central board being taken from the system of state arbitration in existence 
in the states of Massachusetts and New York. The principles underlying the 
proposed law were conciliation by voluntary boards if so desired, mediation by 
a member of the central board, or arbitration by either a local or central board, 
an appeal to lie to the cental board if the decision of the local body were unsatis- 
factory. Decisions of the central body were to be “ final and conclusive and to 
have the same effect as a decision given by any court of record.’”1® 


ConcritiaTion Act, 1900 


No bill appears to have been drafted on the basis of these recommendations 
and it was not until 1900 that the Conciliation Act17 was passed providing for 
a Department of Labour for the collection and publication of labour statistics 
and conferring on that department the same functions with reference to con- 
ciliation and arbitration that had been assigned in Britain to the Board of Trade 
by the Conciliation Act of 1896.18 The Minister of Labour was empowered 
to inquire into the cause of any industrial dispute, to arrange a conference 
between the parties to the dispute, to appoint a conciliator or board of con- 
ciliation at the request of either employer or workmen or to appoint an arbitrator 
on the application of both parties to the difference. In the event of special 
difficulty in determining the causes of the dispute and at the request of one or 
niore members of a conciliation board, the Governor in Council might appoint 
a commission under the Inquiries Act to conduct an investigation under oath. 
The law made provision also for the registration of private boards of conciliation 
or arbitration but no use was ever made of this section. 

The Act is, therefore, one of voluntary conciliation, no coercive element 
entering into it. Like its British model, however, it has been of great service in 
effecting settlements of disputes before a stoppage of work has occurred and in 
composing differences which have resulted in a strike or lockout, but the great 
bulk of the work accomplished under the Act is unknown to the general public. 
Lord Askwith, who was connected with the operation of the British statute 
almost trom the date of its enactment till 1919, writing in 1921, made this state- 
ment: “The Act did little more than declare that the Board of Trade could make 
inquiry or send an appointed officer to see the parties, with the slight protection 
that officer might have by being able to say that he was acting under a statute, 
if the right to inquire was challenged. . . . . It may be that its practical 
use will continue when more novel enactments have been scrapped, but it will, 
at least, be always remarkable as the very slight legislative base upon which all 
the conciliation and arbitration work done by the Government, with the wide 
extension of it carried out by associations of employers and trade unions, was 
alrainistered from the year 1896 until the passing of the Munitions of War Acts 
in 1915.”19 A similar statement might be made with regard to the Canadian 
Conciliation Act with some modification to include the four cases in which the 
Railway Labour Disputes Act, 1903, was utilized and the operation of the Indus- 
trial Disputes Investigation Act, 1907, which will be discussed later. 


15 Can. Royal Commission on Labour and Capital, Report, 1889, p. 3. 
16 Ibid., p. 97. ; 

17 Can. Stat., 1900, c. 24. 

18 Gt. Br. Stat., 1896, c. 30. 

19 Askwith, Lord, Industrial Froblems and Disputes, N.Y., 1921. 
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The reports of the Department of Labour for the years 1901 to 1908 refer to 
forty-two disputes in which the intervention of the department was sought. In 
the years 1916 to 1922, “ the more important disputes in which mediation work ” 
was done by the department under the authority of the Conciliation Act numbered 
506. During this period the department employed five officers, stationed at 
Montreal, Ottawa, Toronto, Calgary and Vancouver, who were specially 
charged with the work of conciliation. In addition, other officers of the depart- 
ment were called on frequently to act the part of peacemaker. “ There is no 
aspect of affairs in which the adage, a stitch in times save nine, applies more 
forcibly than in the case of industrial disputes. In the great majority of the 
disputes, which have become known to the department in their earlier stages, 
it is found possible to secure an adjustment without a strike. There is - 
growing tendency on the part of employers, as well as of workmen, to invite 
the service of a departmental officer before a break in working relations. 
Experience is of the highest value in conciliation work and many a dispute which 
has perplexed and baffled employers and work-people alike, is solved by the 
appearance at an opportune moment of an officer who hag frequently encoun- 
tered previously the same or a similar situation and whom both sides, though 
not always without hesitation on the part of one party or the other, accept as 
_mediator,’’2 0 

The services of the Department of Labour appear to have been entirely 
mediatory, no conciliation or arbitration boards having been formed under 
the Act. In this connection, a second quotation from Lord Askwith is 
pertinent: “In fact, intervention or settlement of labour disputes requires 
selection of an exact moment for action, complete and speedy grasp of the real 
causes of the dispute and the technicalities of the points at issue, Speed and 
experience in Judging the characters, sayings and real views of the individuals 
on either side, both in and out of the conference room. Committees are 
singularly inept bodies for these purposes. They may be suitable as arbitration 
courts but very seldom as conciliation courts.’21 


Rattway Lazour Disputes Act, 1903 


In 1902, a bill?? was introduced in Parliament by the Minister of Labour 
to provide for compulsory reference of railway labour disputes to a permanent 
provincial or Dominion board of conciliation and arbitration for award, 
adherence to which was to be compulsory on penalty of a fine. A. breach of 
the prohibition of strike or lockout was to be punished by a fine based on the 
amount of wages payable during the period concerned. Disputes on inter- 
provincial railways were to go before the Dominion Board. This proposed 
legislation seems to have been based partly on the New Zealand law and partly 
on the Miners’ Arbitration Act of Nova Scotia. It was very different in 
. character from the Conciliation Act of 1900 in its coercive features and in its 
application to one class of labour only. Realizing the importance of a cordial 
attitude on the part of the employers and the employees to any law for the 
settlement of industrial disputes, the Minister of Labour stated in Parliament 
that the bill had been brought forward as a basis of discussion and would not 
be pressed at that session. A strike of the trackmen employed by the Canadian 
Pacific Railway which lasted about two and a half months in 1901 had shown 
the desirability of greater statutory authority in the matter of disputes affecting 
such an important utility as transportation. 7 

Prior to the introduction of this bill, one of the planks in the platform of 
principles laid down by the Trades and Labour Congress of Canada had been 
“compulsory arbitration of labour disputes.” At the congress held in Septem- 
ber, 1902, a resolution changing this plank to “ voluntary arbitration of labour 
disputes ” was adopted as was also a resolution protesting against the proposed 

20 Report of the Deputy Minister of Labour, 1918-19, p. 8. 


21 Askwith, p. 82. 
22 Labour Gazette, vol. II, p. 769. 


297 


bill, the railroad brotherhoods having shown themselves strongly opposed to the 
measure. It is noteworthy that the same congress approved the reintroduction 
of a bill of the previous session to amend the Conciliation Act to give the 
Minister of Labour power to appoint a conciliator or board of conciliation of his 
own motion and, further, to appoint a board of arbitrators on the application of 
one party rather than both parties as required by the Act. The railroad brother- 
hoods who protested so strongly against the adoption of compulsory arbitration 
had organized a conciliation board for the settlement of the trackmen’s strike 
in 1901 and had succeeded in effecting an agreement. 

In 1908, a bill?® from which most of the compulsory elements had been 
removed, was enacted, making provisions for the prevention and settlement of 
disputes between railway companies and their employees by authorizing the 
Minister of Labour to appoint a committee of investigation and conciliation 
on the application of either party or at the request of a municipality concerned 
or at its own will. In the appointment of a committee of conciliation, nomin- 
ations were to be made by the parties, but if one party refused to name a 
member, the Minister of Labour was given power to make the appointment 
without nomination. Provision was thus made against one party being able to 
prevent an investigation being held. Failing agreement by a conciliation com- 
mittee the minister might refer the matter to an arbitration board with power . 
to compel the attendance of witnesses, the production of documents and the 
taking of evidence on oath. The report of the arbitration board was to be 
published in the Labour Gazette and the weight of public opinion was counted 
on to bring sufficient pressure to bear on the parties to cause them to reconcile 
their differences in accordance with the board’s findings. 

The Annual Report of the Deputy Minister of Labour for the fiscal year, 
1902-03, refers to the Act as “ carrying as far as possible the principle of volun- 
tary conciliation but substituting for a compulsory arbitration, with its coercive 
penalties, the principle of compulsory investigation and its recognition of the 
influence of an informed public opinion upon matters of vital concern to the 
public itself.”’?4 

The provision for committees of conciliation and investigation by the Rail- 
way Labour Disputes Act has been utilized on only four occasions and in all 
but one case reference had to be made later to arbitration—in 1904 in a dispute 
between the Grand Trunk Railway Company and its telegraphers;25 in 1907, 
and 1908, in disputes involving freight-handlers on the Intercolonial Railway,2¢6 
and in 1921 in a dispute between members of the Canadian Brotherhood of 
Railroad Employees and the Canadian National Railways.27 The first of these 
cases, that of 1904, was, however, the only one in which the prohibition of strike 
and lockout pending enquiry as laid down in the law of 1907, did not apply. 

The Conciliation Act, 1900, and the Railway Labour Disputes Act, 1903, 
were consolidated in 1806 as the Conciliation and Labour Act, 1906.28 


INDUSTRIAL Disputes INvesticaTion Act, 1907 


Of all the Canadian enactments regarding conciliation and arbitration in 
labour disputes, the Industrial Disputes Investigation Act? has aroused by far 
the most comment in Canada and has been the subject of frequent inquiry from 
other countries. The principles of compulsory investigation and of reliance 
on public opinion as a court of final appeal which formed the basis of the 
Railway Labour Disputes Act were applied in the later law with an additional 
coercive element in the prohibition of strike or lockout till after investigation 
and a further distinction between industries of immediate public interest and 

23 Can. Stat., 1903, c. 55. 

24 p. 59. 

25 Labour Gazette, vol. 5, pp. 735, 869, 874. 
26 Ibid., vol. 8, p. 289; vol. 9, pp. 500-504. 
27 Tbid., vol. 21, pp. 1351-1466, 


28 Can., R. S., 1906, c. 96. 
29 Can. Stat., 1907, c. 20; amended 1910, c. 29: 1918, c. 27: 1920, c. 29. 
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those not of such vital concern, only those engaged in the operation of public 
utilities and mines being within the scope of the compulsory clauses of the 
statute. . 

The Industrial Disputes. Investigation Act was passed by Parliament in 
1907 after a strike among the coal miners in Alberta in the previous year, 
causing a serious shortage of fuel in the prairie provinces, had emphasized the 
varticular danger in disputes in certain industries. The law is limited in its 
main provisions to the operation of mines and public utilities employing more 
than ten persons, the term “ public utility” being defined as the means of 
transportation and communication, including steam, electric and other railways, 
steamships, telegraph and telephone service, and the production of light, heat 
and power. It is declared illegal for an employer in these industries to lock 
out his employees or for workmen to strike prior to or during a reference of 
the dispute to a board of conciliation and investigation. An employer contra- 
vening the law is liable to a fine of from five hundred to one thousand dollars 
for each day or part of a day that a lockout exists and an employee on strike 
contrary to the Act is liable to a fine of from ten to fifty dollars for each day 
or part of a day he is on strike. A penalty is provided, also, for anyone who 
incites or aids any person to declare a lockout or to go on strike contrary 
. to the law. 

The statute is administered by the Minister of Labour, the Deputy Min- 
ister of Labour acting as registrar of boards of conciliation. and investigation. 
A board is appointed by the minister, the three members being nominated, one 
each by the two parties to the dispute and the third by agreement between the 
other two or, failing agreement, by the minister. The original enactment pro- 
vided that the machinery of the Act could be put in operation only on the 
application of one or other of the parties. An amendment of 1918 empowered - 
the Minister of Labour to appoint a board at the request of any municipality 
interested or of his own motion, this amendment marking an extension of the 
principle that there were interested in any dispute in these industries not two 
parties only, but a third party, the general public claiming the right to inter- 
vene through the government. If the disputants do not come to an agreement 
through a board of conciliation, the latter is empowered to.make recommenda- 
tions looking to a settlement and the majority and minority reports are made 
public. Not until the report of the board has been delivered to the parties 
affected are they free to alter the conditions of employment with respect to 
wages or hours regarding which there was a dispute and thirty days’ notice 
must be given by the party desiring the change. The Act provided, also, that 
if the parties agree in writing to be bound by the award, it may be made a 
rule of a court of record and enforceable at law. 

The period, 1907-1923, the years during which the statute has been in 
operation, has been one of severe testing for any law of this sort. The steadily 
increasing cost of living, but no means a war phenomenon though the movement 
was greatly accelerated by war conditions, the flood of immigrants in the years 
prior to the war and the absorption of large numbers of them in mining com- 
munities and the lower ranks of railway and shipping labour, the fact that 
Canadian industries were comparatively young and the organized labour move- 
ment only beginning to gain a foothold among many classes of workers, all 
these conditions are important factors affecting the operation of such a statute. 
Criticism directed at the law has been aimed almost entirely at the fact that 
strikes have occurred in industries within its scope and that the penal clauses 
of the Act have not been enforced. Some thirteen complaints of violation of 
the law are reported in the Labour Gazette to have come before the courts; 
eleven prosecutions for illegal strikes or for inciting or aiding a strike, in seven 
of which the charge was sustained by the court; four for illegal lockouts, two 
employers being fined; two for the enforcement of an agreement based on an 
award of a board of conciliation and investigation, both of which were dismissed, 
and one application for an injunction to restrain the employer from reducing 
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wages before the matter had been dealt with by a conciliation board, which was 
suspended on appeal on the ground that as the agreement had expired, there 
were no existing rates of wages regarding which there could be a dispute. The 
Governments which have been in power during this period have followed the 
practice of leaving the enforcement of the penal provisions of the law to the 
aggrieved parties in the dispute and neither employers nor workmen have cared 
to assume the responsibility for court proceedings in more than these few 
cases and in no case has an effort been made to prosecute a large body of men 
for striking. Dr. Victor S. Clark, commissioned in 1908 and 1910 by the 
United States Government to investigate the operation of the Canadian law, 
stated in 1916: “But even though violations are seldom prosecuted, neither 
strikers nor employers dare defy the law of the land in disputes prominently 
before the public and affecting the prosperity and comfort of a large body 
of citizens. By doing so, they would put a powerful weapon in the hands of 
their opponents and they would fatally prejudice their case in the high court 
of public opinion.’’?° 

It is worthy of note that the framers of the statute were fully seized of 
the difficulties of the situation when it was defined as “ An Act to aid in the 
prevention and settlement of strikes and lockouts in mines and industries con- 
nected with public utilities.” It might be concluded from the somewhat modest 
claim as to the expected success of the proposed law that its sponsors realized 
the practical impossibility of forcing any considerable body of men in a demo- 
cratic community into any line of action repugnant to them. In Australia, one 
method of enforcing compliance with the arbitration laws is to deprive the 
trade union contravening the law of the privileges of registration and thus 
of the legal status conferred on it. It has been suggested that a similar prac- 
tice might be followed in Canada. The number of strikes occurring in these 
countries in spite of such provisions shows that even the imposition of this 
penalty is not an effective deterrent. An analysis of the illegal strikes in 
Canada exposes the futility of such a proposal for a large percentage of the 
important strikes in industries under the Act were strikes to enforce recognition 
of the union by the employer and such a penalty as that imposed in Australia 
is only possible where the union concerned is a recognized body entitled to 
certain privileges which can be denied for fault. In the higher grades of 
railway labour, there has been general compliance with the law but the railroad 
brotherhoods are trade unions with a long history of orderly collective bargain- 
ing and their members are well-known citizens in each community. Very 
different is the case of the coal miners, particularly those in western Canada, 
among whom has occurred the largest number of illegal strikes. The period 
during which the statute has been in operation has been the period during 
which the coal miners have attempted to secure recognition of their union 
and have met with strong opposition in Alberta and British Columbia and 
with defeat on Vancouver island. The prolonged strike in the Nova Scotia fields 
in 1909-10 was concerned also with union recognition. Scattered in isolated 
communities made up of a large proportion of “ foreigners”, the coal-mining 
districts present a decided contrast to the city-dwelling workers in industries 
of public utility. Midway between these groups are the freight-handlers and 
longshoremen among whom the next largest number of illegal strikes has 
occurred. | 

In the administration of such an enactment as the Industrial Disputes 
Investigation Act, expediency must be an important consideration and an article 
by Mr. F. A. ‘Acland, Deputy Minister of Labour from September, 1908, to 
September, 1923, contains the statement: “It has not been the policy of suc- 
cessive ministers under whose authority the Act has been administered to 
undertake the enforcement of these [penal] provisions. . . The usefulness 
of the Act is, perhaps, better determined in any event, less by the negative 
results in situations where the parties have, regardless of consequences, stayed 
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deliberately aloof from its influences and operation than by the positive results 
obtained in situations where the parties have, whether cordially or reluctantly, 
brought their difference within the scope of the Act.”8! In 93.9 per cent of 
the 597 disputes in which application was made to the department for a board 
of conciliation and investigation from the date of its becoming law to the end 
of March, 1923, strikes were averted or ended. The dispute between the Cana- 
dian railway companies and the shopcrafts in 1922 affords a striking illustra- 
tion of the benefit of the Act to the general public as well as to those more 
immediately concerned with the dispute. The American railway companies 
gave notice to their shopmen of a reduction in wages and, the men opposing the 
decrease, the dispute was referred to the United States Railroad Labour Board. 
The decision of the board was for the reduction but the employees were unwill- 
ing to accept it. A nation-wide strike of railway shopmen was declared in the 
United States and lasted from July 1 to the end of September and “ for an even 
longer period it partially paralyzed the transportation facilities of the nation 
and endangered the safety of the travelling public.” 3? The return to work was 
on the basis of the board’s decision. In Canada, the railways followed the 
example of the American companies in proposing a reduction of wages and 
there was opposition on the part of the shop crafts but the men observed the 
law and there was no strike in Canada, the dispute being dealt with by the 
establishment of various Boards of Conciliation and Investigation under the 
Industrial Disputes Act and the awards being accepted. 3 

Provision is made in the law for the voluntary application of its machinery 
to disputes otherwise without its scope. In the case of threatened strikes or 
lockouts in mining or public utility operations, the Act may be invoked on the 
application of one party to the dispute or at the request of the municipal 
authorities concerned or at the will of the Minister of Labour, and during the 
war the scope of the compulsory clauses of the Act was extended by order in 
council issued under the authority of the War Measures Act to cover industries 
engaged in the production of war necessities. The reports of the Department 
of Labour show an increasingly large number of disputes in which a board was 
appointed with the consent of both parties, a fact. which would seem to demon- 
strate the beneficent character of the Act and the friendly attitude adopted 
towards it by the employers and employed, since in these industries application 
for a board is purely voluntary and there is no restriction on the right to strike 
or lockout. In the first twelve years during which the law was in force, only 
twenty-three disputes dealt. with ‘under the Act were in industries other than 
mines or public utilities, or six per cent of all the disputes referred under the 
Act during this period, and in the last four years, forty-two disputes in other 
industries, or about nineteen per cent, were dealt with by joint consent. In 
addition, twenty-one disputes involving workmen under municipal or provin- 
cial control were referred to boards of conciliation with the consent of the 
employing body and the workmen in the four years 1920-23, making a total 
of sixty-three disputes, or twenty-eight per cent, in which the parties agreed to 
the appointment of a board of conciliation and investigation. Of these eighty- 
six disputes, in only two cases was a strike not averted or ended. 

In connection with one class of workmen, some difficulty has been met by 
the Industrial Disputes Investigation Act in recent years, the question of juris- 
diction as between the Dominion and provincial authorities arising in the case 
‘of disputes involving municipal or provincial employees. The report of the 
Deputy Minister of Labour for the year ending March 31, 1919, states: “ When 
in the early days of the life of this statute, a dispute between a municipality 
and its employees would be brought to the attention of the department by 
means of an application for a board, it was the practice to establish a board 
of conciliation and investigation if the dispute affected any class of labour 
which could be regarded as ‘a public utility; also, in the absence of any distinct. 
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protest by the municipality on the ground of jurisdiction. In this way various 
municipal: disputes affecting clerical workers were arranged; the question of 
jurisdiction was avoided rather than ‘determined. At the same time various 
municipalities while not formally objecting to the establishment of a board of 
conciliation and investigation, for the settlement of a particular dispute, had 
questioned if the Act properly ‘extended to a class of disputes in which the 
employer was a body created by and responsible to the government of a 
province.”’®3 Owing to the increased unrest of the war period, a larger number 
of disputes arose between municipal authorities and their employees and the 
matter of jurisdiction became more pressing. In 1917, employees of the Edmon- 
ton street railway, which is owned and operated by the city, applied for a board 
of conciliation under the 'Act which was duly established by the Minister of 
Labour. In this case, the municipality was unwilling to take any part in the 
proceedings and applied for a writ of injunction restraining the board from 
making any inquiry ‘on the ground that no dispute existed within the meaning 
of the Act, those workers who had been responsible for the difficulty being no 
longer employed by the company.?* ‘ The injunction was not opposed by the 
Dominion authorities and no ‘enquiry into the dispute took place before the 
board.”35 The question of the jurisdiction of the Dominion Parliament in dis- 
putes involving municipal employees was not specifically mentioned in this 
case but after its occurrence the department definitely adopted a policy of 
applying the Act only to disputes in which the employer was a province or 
municipality by joint consent of both parties to the dispute. From the close 
of the fiscal year, 1917-18, to March 31, 1923, twenty-one such disputes have 
been referred to boards of conciliation and investigation under the Act but in 
nine other cases the consent of the employing body to the appointment of a 
board was refused: Another quotation from the Report of the Deputy Minister 
of Labour, 1918-19, is of interest at this point: “The heads of municipalities 
have been by no means consistent in the attitude taken to the question of the 
applicability of the statute to municipal industrial disputes. For several years 
requests for conciliation boards came only from the employees and in no case 
from a municipality. The jurisdiction of the department, if questioned at all, 
was questioned by the municipality, but procedure under the statute was 
arranged by formal or informal consent of both parties. After the depart- 
mental ruling had been made that where the employer is a municipality, ‘etc., 
no board will be established save by joint consent, pressing requests were 
received, in several cases from municipalities, that conciliation boards might be 
established. In two important cases such requests were received from the 
municipal officers of cities which had previously denied the jurisdiction of the 
statute. This inconsistencey would have been immaterial if the employees had 
concurred in having the dispute referred to a board; but the employees, having 
in mind the treatment their application had previously received from the muni- 
cipal officers, and being now aware that concurrence was optional, could not 
resist the temptation of imitating the previous action of the municipality and 
refusing concurrence, thus preventing an inquiry before a board of con- 
ciliation.”’ 36 

At the present time, the question as to whether the Industrial Disputes 
Investigation Act is intra vires of the Dominion Parliament is before the courts 
in the case of Toronto Electric Commissioners vs. Snider et al. In August, 
1911, the power of the federal legislature to pass this statute was challenged 
by the Montreal Street Railway Company®” in connection with the appoint- 
ment of a board of conciliation and investigation on the application of the com- 
pany’s employees. A temporary injunction restraining the board from pro- 
ceeding with its inquiry was issued on October 27, 1911, but an application for 
a permanent injunction was refused by the Superior Court of Quebec on 
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November 11, 1912. In a review of the case in June, 1913, the court upheld 
the constitutionality of the Act on the ground that the subject-matter has a 
general or national importance and is connected with the peace, order and good 
government of Canada and, therefore, with- federal jurisdiction under the 
British North America Act. The injunction restraining the board from inquir- 
ing into the alleged dispute was made permanent, however, the court holding 
that the manner of appointment of the board had not fully satisfied the require- 
ments of the statute. 

Since the Montreal case, no question of the constitutionality of the Act 
was brought up in a court of law until the Toronto Electric Commissioners in 
August, 1923, applied for an injunction restraining the board of conciliation 
and investigation which had been appointed by the Minister of Labour on the 
application of the commission’s employees from exercising any of the powers 
conferred on such a board by the Industrial Disputes Investigation Act. The 
grounds on which the application was based were to the effect that it was not 
within federal jurisdiction to apply any such Act to the employees of a muni- 
cipality or to legislate on matters affecting civil rights. An interim injunction 
was granted by Mr. Justice Orde on August 29 and proceedings by the board 
were stopped, the judge taking the view that the federal Parliament could not 
pass legislation permitting interference with the civil rights of employers and 
employees or with the municipal institutions of the province in any matter not 
included among the subjects enumerated in the British North America Act as 
being within the legislative authority of the Dominion Parliament. 38 Applica- 
tion was then made by the Toronto Electric Commissioners for a permanent 
injunction against the board of conciliation and the case was heard by Mr. 
Justice Mowat, of the High Court Division of the Supreme Court of Ontario, 
and Judgment delivered on December 15.29 The application of the plaintiffs 
was refused, the judge holding that the matters dealt with in the Industrial 
Disputes Investigation Act were of “national concern” and therefore within 
federal jurisdiction,*® but since Mr. Justice Orde and Mr. Justice Mowat had 
disagreed on the same point of law and were judges of co-ordinate authority, 
the case has been referred to one of the appellate divisions of the Supreme 
Court. 

Involving as it does the right of a federal legislature to enact laws which 
are coercive in their operation in the industrial field, the question of the con- 
stitutionality of the Industrial Disputes Investigation Act naturally brings to 
mind similar legislation in other federal states. In Australia and in the United 
States, both of which countries have laws containing compulsory features, 
which provide for the settlement of industrial disputes, there is no constitu- 
tional difficulty in regard to the statutes now in force, the Acts in question 
being specifically restricted to a field which is reserved under the terms of the 
constitution to the federal legislature. In Australia, the Commonwealth Con- 
ciliation and Arbitration Act, 1904, and the Industrial Peace Act, 1920, cover 
only disputes extending beyond one state and such enactments are obviously 
within the limits of the constitution which includes “ conciliation and arbitra- 
tion for the prevention and settlement of industrial disputes extending beyond 
the limits of any one state” in the list of enumerated subjects with respect to 
which the federal Parliament has power to legislate. The American constitution, 
which the Australian follows in conferring the residuary powers of legislation 
on the states, reserves to Congress the right to enact laws with regard to com- 
merce between the various states of the Union. The regulation of labour 
engaged in inter-state commerce falls, therefore, according to judicial interpre- 
tation, within the scope of the federal authority and machinery for intervention 
in railway labour disputes by the United States Government has been provided 
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for since 1888 when provision was made for voluntary arbitration and investi- 
gation by special tribunals of labour difficulties on inter-state railways. At the 
present time, the Australian system is one of compulsory reference to arbitration 
in the case of inter-state disputes with prohibition of strike or lockout and 
enforcement of awards under penalties. The American system is one of com- 
pulsory investigation of inter-state railway labour disputes, with no restriction 
on the right to strike or lockout, and no enforcement of awards, but reliance is. 
placed on the influence of an enlightened public opinion to restrain the desire 
to strike or lockout and to compel acceptance of awards. In neither country 
has the law been successful in eliminating strikes altogether but in both coun- 
tries these statutes are to be credited with composing many differences which 
would have resulted, in all probability, in a stoppage of work, were it not for 
the machinery thus provided and the respect accorded the law by the majority 
of those concerned. It is impossible to estimate the value of these laws, as of 
the Industrial Disputes Investigation Act, in restraining employers and work- 
people from permitting matters in dispute to cause a stoppage of work which 
the very enactment of such a statute has declared to be opposed to public 
opinion. Neither can formal reports on the operation of the Canadian Act give 
any adequate idea of the importance of the conciliation work which results in 
satisfactory adjustments through correspondence or mediation by an officer of 
the department and renders unnecessary the appointment of a board of con- 
ciliation and investigation. 

Of the sixteen years since the enactment of the Industrial Disputes Investi- 
gation Act by a Liberal Government, six have been years of Conservative admin- 
istration and four were years under coalition or union governments. No attempt 
has been made by either party to repeal the Act, and no amendments, under- 
mining the principle of the community’s right to be informed regarding a dis- 
pute in certain industries before a stoppage is permitted, have been proposed; 
the changes made in 1918 and 1920 only extend this principle and are designed 
to simplify procedure under the Act. 

The attitude of the employers and workmen towards the Act appears, on 
the whole, friendly, the watchful and half suspicious attitude adopted at first 
having given way to one of co-operation in carrying out the terms of the statute 
and of seeking to amend it from time to time to facilitate procedure. It is to 
be expected that dissatisfaction with the findings of a board should occur 
occasionally and should colour the view taken of the statute itself for a time 
but as the personnel of each board of conciliation varies from another and as 
the nomination of members rests with the parties, the hope of a more acceptable 
award next time tends to allay any feeling of irritation. Since the meeting of 
the Trades and Labour Congress in 1918, the resolutions regarding the Indus- 
trial Disputes Investigation Act which have been adopted have been in favour 
of its extension to cover other classes of employees. In this connection it might 
be noted that in 1918, a labour man was made Minister of Labour and this pre- 
cedent was followed when the Liberal party assumed office in December, 1921. 

At the parliamentary session of 1923, an amendment to the Act was intro- 
duced declaring it unlawful for an employer to make any change in wages or 
hours before a dispute has been dealt with by a board of conciliation and impos- 
ing a penalty for such action similar to that provided in case of a lockout. The 
original law prohibits any change in working’ conditions prior to consideration 
by a board of conciliation but no penalty was mentioned and it was deemed 
desirable, therefore, to make the point clear. This amendment was adopted by 
the House of Commons but defeated by the Senate. The report of the Legis- 
lation Committee of the Canadian Manufacturers’ Association at the annual 
meeting in July, 1923, states: “ As this amendment was viewed with disfavour 
by those members interested in mining, steps were taken to oppose it in the 
Senate.’41 A further amendment was passed by the Upper Chamber to the 
effect that the third member of a board of conciliation and investigation, if the 
two other members fail to agree in nominating one, should be named by the 
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Chief Justice of the Supreme Court of Canada. Under the Act, the right of 
nomination in such event belongs to the Minister of Labour, and the argument 
was advanced that there was an objection on the part of some employers that 
the Minister of Labour as a former labour man himself would tend to appoint 
a person more closely associated with only one side of the dispute, a view which 
an examination of the facts does not appear in any way to sustain. The House 
of Commons took no action on the Senate amendments and the Act, therefore, 
remains unchanged. 

Perhaps the best discussion of the principles of the Industrial Disputes 
Investigation Act is that by. Lord Askwith in Industrial Problems and Disputes. 
As an outsider with a long and varied experience in adjusting labour difficulties 
and acquainted with the operation of the statute through the inquiry he was 
commissioned by the British Government to make in 1912, he is well qualified 
to comment on this statute. He says: “It has been said that the Lemieux 
Act (so called from Hon. Rodolphe Lemieux, Minister of Labour in 1907) 1s 
compulsory arbitration in disguise, but such a criticism could only be made by 
persons who have not read the Act or examined the practice under it. The Act 
differs essentially from compulsory arbitration. It only endeavours to post- 
pone a stoppage of work in certain industries for a brief period and for a 
specific purpose. It dces not destroy the right of employers or workpeople to 
terminate contracts. It does not attempt to regulate details of administration 
of business by employers, or interfere with organization of associations of 
employers or of trade unions. It legalizes the community’s right to intervene in 
a trade dispute by enacting that a stoppage, either by strike or lockout, shall 
not take place until the community, through a Government department, has 
investigated the difference with the object of ascertaining if a recommendation 
cannot be made to the parties which both can accept as a settlement of the 
difference. It presupposes that industrial differences are adjustable, and that 
the best method of securing adjustment is by discussion and negotiation. It 
stipulates that, before a stoppage takes place, the possibilities of settlement by 
discussion and negotiation shall have been exhausted; but, and here it differs 
from compulsory arbitration, it does not prohibit a stoppage either by lockout 
or strike if it is found that no recommendation can be made which is acceptable 
to both sides. If no way out of the difficulty can be found acceptable to both 
parties, there is no arbitrary insistence upon a continuance of either employ- 
ment or labour, but both sides are left to take such action as they may think 
fit. As a result it does not force unsuitable regulations on industries by com- 
pulsory and legal insistence, but leaves an opportunity for modification by the 
parties. It permits elasticity and revision, and, if it does not effect a settlement, 
indicates a basis on which one can be made. ! 

“Tt is surely true to say that the public have no use for strikes or lockouts. 
While the public might often have much difficulty in bringing opinion to bear in 
favour of acceptance or rejection of technical suggestions, which in many trades 
it would be impossible for persons who had not examined the questions to under- 
stand, their support to the principle that the ordeal of battle should give place 
to reasonable judgment would probably be emphatic and frequently effective. 
From the point of view of the employers, examination need not interfere with 
the administrative details of business or discipline, but should give better oppor- 
tunity for regular and consecutive business by reducing the number of strikes, 
by bringing strikes to an earlier conclusion, and by the powerful effect which 
would result in the direction of rendering unnecessary and ineffective the pro- 
gress of sympathetic strikes by which employers having no quarrel with their 
own workmen are so frequently disturbed.” #? 


41 Industrial Canada, July, 1928, pp. 127-128. 
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